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] READERS, 


To whom it doth or may any ways 
concern. 


s | ' Any and frequent have been the cla- 
q | M moursof ſome infatuated Spirits of 
this diſtempered Age, who (like 

the Devil, that arch Enemy to all good Go-, 

WW verament and Order) ® £0, to bring all 
IF things into confuſion 3 yea (if poſſible) into: 
'the Original Chaos, againſt the Common 
*Laws of this Nation, and.the practice there- 
'of.I muſt confeſs their pretences,though they 
are as falfe as malicious, do yet ſeem ſpecious. 

$ and fair in appearance,and are too aptto.take 

I with the vulgar and ignorant; and nowonder, 
for they (4thenian-like) pleaſed with novel- 
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are ever thirſtingafter Change and aleexation | 


(though tb the warleJaschildreh long to vay 
. ry their Sports, and ſhift their Toys and Bau- 
bles. It is true, that all Creatures ( man 
otly excepted) go obſerve the-Rules of Na», 
ture,preſcribedunto them ig 4 conſtant and 
ſetled way, buthe by his fall did loſe that 


perfeftion, and bath (thereby) not only * 


ſubjected the Creature, but himſelfto vanity 
and veXation of Spirit :' this is not only true 
__ of man, 1n his puris vaturalibus, 'but even of 
thoſe. whoſe Souls are heightned above the 
common pitch, by civil education, and good 


literature z yea even of Gods dear children 


who have thoſe extraordinary Characters of 
hisſtrength and Soodneſs fixed upon them, 
and ſeethings with a clearer light then meer 
Nature improved to the utmoſt can atford:So 
truly may that Ancient and common A yinhs 
be applied to all, mens humana novitatis avida. 
That therefore many things are (oftentimes) 
difhked and inveighed againſt, even by well- 
meaning, and {atherwite) diſcreet men, '18 
no ſound concluſion, that they are naught, 
and fit,either tobe aboliſhed or reformed, but 
that mens minds areunſetled and reſtleſs, and 
notlongto be fatisfied with any thing, be it 
( 4 (e]t ) never ſo cxcellent and _— 
| is 
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' This truth is abundantly manifeſted by 8979. 
'F 2202, the wiſeſt and greateſt of men of hisage 


(if not of any fince) in his Book called the 
Preacher. c.1. and 2. Theſe things confide- 
red (though in my Judgment, who have for. 
this ſix and thirty years laſt paſt and up- 
wards,been a Student\of the Common Laws, 
and for a great part of that time, carefully- 
obſerved the general practice thereof; yea, 
I believe alſo of many more, far more anct- 
ent in time, and of far deeper judgments, 
and more eminent in parts then my ſelf) 
there 1s not to be found, eitherin the Laws 
themſelves, or in the praftice thereof, any 
ſuch confiderable inconveniences, or of ſuch 
dangerous conſequence as hath been, and 
yet 1s (by ſome) pretended ; I do not think 
it ſtrange to have heard fo loud crys, and - 
calummes, of latefal{ly voiced and Printed 
againſt them. Endeavours and expedients 
have been prudently ſtudyed, and warily 
put in practice, by the Graye and Learned 
Judges and Sages of this Nation, to give 
ſatisfaction vnto, and to prevent greater mif- 
chiefs (if poſſible) which mighe ariſe from 
the unſetledneſs of this Nu{li-legian brood, 
by ordering and regulating as much as might 
be (without impairing the excellencies of the 
Laws themſelves, and the due and-ready 
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adminiſtration of equal: Juſtice) thoſe things" Þ 
againſt which (they conceived) there was' 
ar could be any colour or ſhadow of excepti- 
on3 but how theſe. men have been ſatisfied 
therewith, or whether the people have re- 
ccived (hereby): that general benefit, as.was 
ſuppoſed, I leaye tp the Learned to judge, 
and to. thoſe that have made experience 
thereof. For my own part, :T muſt confeſs 
[ cannot yet conceive (always ſubmitting 
to better Judgments) that our Common. 
Laws, and theprattice thereof, which are of 
ſo. great antiquity ; and have been from. 
Age to Age to this preſent time. refining. | 
and working into this model, and-ſo happily. 
continued, not only tothe good and flouriſh- 
ing of. this Nation in. our .own Country, 
but. to the:making of us (thereby ) famous 
and renowned through the whole Chriſtian: 
World, can admit of a ſudden alteration for 
the better,. but do rather fear that expert- 
ence willin time manifeſt (if it doth not al- 
ready too much appear) that: as great, if 
not. greater 1nconveniences may fall out to | 
the people by thoſe alterations that have been 
already. made, then there did uſually. happen 
before. they ,.were undertaken and. put in 
practice :. So difficult, 'nay .ſo dangerons a 
thing. it is on the ſudden,. and.by. the.ad- 
| | $8 vice: 
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"| vice of a few, though Learned and diſcreet 
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men, to better that which hath ' been the 
ftudy, and conſtant endeavour of many Ages 
tobring to that excellency, perfeQtion, and 
beauty, in which the judicious, with joy 
and.content, dobehold it to appear. * I ſpeak 
not this'to refle& upon the- Judgments or 
ations of thoſe that have aſſayed any thing 


in this kind, I know hoy are placed in ma- 


ny Orbes above me, and may fee much fur- 
ther, and will therefore rather conclude my 
ſelf to be ſhort ſighted in apprehending, then 
ſay there hath been any miſtakes in the 


| not right ſtating of things; Nor do I hope 
I thereby toſtop the clamorous mouths of the 


maliciousand ignorant 3 for this would be as 
much folly, as S»rdo carere, or to preſent 
colours to the blind to diſtinguiſh of; when 
their impudence is grown Jeſs, and their 
knowledge greater, it will be then (and not 
till-then) a fit time to beſpeak them with 
reaſon, ti]l when I leave them. But my de- 
fireand intentions herein are in part to ſetle 


the wavering minds of fuch, who though 


they are not over-{wayed with a prejudicate 
opinion, or ſo much raifed with ſelf-inte- 
reſt, to.rur clear befide the fair mark of 
good Laws, Order and Government, may 
yet beunreſolved 1n their judgments, what 
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to determine concerning thoſe Laws and the}; 
prattice thereof, which have been (of late) 
without any reſtraint, ſo much vilified and 'F 
deſpiſed; And'this ts alſo one cauſe which } 
moved me to gtve way to the publiſhing of 
this enſuing Treatiſe, that they may there- Þ | 
by receive 'information, not from me, bur } 
from the Oracles of the Law, the Grave and } 
Learned Judges of the Kizrgs Bench, and Y| 
more particularly from the mouth of that Þ; 
upright, ſtout and poliſhed Pillar of the Law, | 
the late Lord Chief Juſtice KOLLE, what Þ j 
the Law and the praftice thereof 1s and hath | | 
been for theſe Jatter years, yea even at that | | 
yery time, wherein they were ſo much, and Þ| x 
ſo fallly clamoured againſt 3 wherein I doubt | | 
not but there may be found to be, by thoſe Þ| | 
that will and can underſtand it, Pl much Þ \ 
{ 
] 
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] 
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reaſon, and ſuch univerſal and impartial 
Juſticein the Laws themſelves, and ſo mach 
care and circumſpeCtion, daily uſed in the 
general practice of them, for the equal and 
ſpeedy diſtribution thereof, that they ſhall 
not need a Champion to ſtand up in their 
vindication. As for thoſe miſcarriages which 
dotometimes (Candit may be too often) fall 
out in the retarding of Juſtice to the pre- 
judice of the Clyents, I dare fay, that they | x 
are uſually occaltoned, either by their own 

= neglt- 
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E { negligence or wilfulneſs, and are not-to be. 
) F charged upon others 3 and for thoſe that do- 
1 'F befal them other ways, cither by the igno- 
1 | rance, or falfity of thoſe they intruſt, which 
JI ſo long as man 1s but man, may ſometimes 
bez you will find that they are no ſooner 
diſcovered and complained of in the right 
place, but they are rectified, and: (if there 
becauſe) the offences exemplarily puniſhed, 
and all poſtible care that may be(from timeta 
time)taken toprevent and meet with the like 
inconveniences for the future; fo far are and 
have been the Sages of the Law at all times 
from countenancing or tolerating any thing, 
that may ſtoporabſtrud the ſtream of Juſtice 
from flowing readily and indifferently to all. 
For the Book 1t ſelf, I cannot call it a perfect 
Work, you ſee I averitto beno more then 
a few years Collefions and Obſervations 
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q thereupon3 and indeed they were only ta- 
e | ken for private uſe, without any thoughts 
- of making them pablick, yet ſuch as it 1s, 


I concerve 1t may not altogether prove uſe- 
leſs; for it being the firſt eſlzy of this na- 
tore that I find endeavoured or put forth by 
any, it may, if it 'may nothing elſe, at leaſt 
encourage others hereafter, to make a fur- 
ther progreſs in this kind (now that the way 
1s pointed at) then the ſhort ſpace of _ 
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allotted meto travel in, hath ſuffered me tall; 


do, and to adde heaps to my gleanings | 
and to nouriſh up. this' my Ba 


ty) when'T am gone, forget its firſt. Parent, 


and own another name and Author, as -I; 
have known ſome Books to have done. It; 
may alſo bz (probably) ſome direttion to! 
thoſe that begin to practiſe at the Bar, but! 
eſpecially in the Court of the Kizgs Bexchs; 


| to ſuch ai 
growth and perfection,. that 1t. may (happi-J j 
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how to practiſe fairly , and with ingenui- 
ty, and to make motions, befitting the ho-/ 
nour and wiſdom of the Court to grant, ft 
and.may ſtand with modeſty and diſcretion, Wk 
in-relation_ to themſelves to move, and not 


frivolous and.uſeleſs, yet chargeable to the 
Clyent 3 and though it be not worthy to be 
an Inſtrufter to the long experienced, and 


ready practicer, to whom I preſume, few h 


things of this kind can prove new and un--! 
heard of3 yet may it (perchance)) at ſome: 


time or other, be their remembrancer of # 


thoſe things (though but ordinary) which 
multiplicity of buſineſs will not ſuffer them 
o1' the ſudden to call.to mind; a thing 


which I have often obſerved to befal many 


able and well verſed practicers, and no won- 


der, for the beſt memories do often prove bþ 


treacherous. Thave made it my bylinels to 
4 obſerve 


10 the Readers. | 
J obſerye with diligence, and to render with 
| candor, not mine own, but the ſence of the 
vF Court in all things, and as near as I could 
-F in the very words they were delivered, yet 

at things being ſpoken obzter, and all 
men ſubject to miſ-apprehenſions, and m) 
ſelf (it may be) as much as others; I will 
not labour, either to free the book (wholly) 
from errors, nor my ſelf from miſtakes, but 
Bleave both to the Readers candid conſtrugtt- 
on and cenſure, Thou maiſt perchance 
hink it ſtrange that ſo ample a ſubject as 
Fthe Title of the Book ſets: forth, ſhould 
well it to no bigger a volume; and alfo 
Sk: me why upon many of the heads in the 
Book, which in themſelves do- afford ſuch 
topious matter, I am ſo brief and conciſe. 
for the firſt know, that my: pretenſions are 
ot (as thou mayelſt ſee in the: very Title of 
he Book, and through the whole Book it 
, and which I have alſo already hinted 
Into thee) to give thee a''compleat Col- 
eftion of all things, belonging to each head, 


m {hich I do ficnd and have read; delivered 
g Warſar! in our Books, but only the ſab- 


y Fance of ſuch things, which I have heard 
nd taken with my own hand at the Bar for 
me 'years Jaſt'/paſt, much whereof, F am 
mfident, thou canſt not find.elfewhere in 
3r Priat, 
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Prixit, and; this is alſo in the ſecond placg 


the-true reaſon; why upon ſome of the head 
Tam {ſo ſhort, which might have been,, 2Xy 
pected, would:have been tar larger 5fox a 
things were. (@ccalionally.),; from time tl 
time delivered by the Court, - ſo were they 
taken, and fo. are- they oftered. unto; thee 
and not otheriviſe, ſaving my endeayourstd}/ 
explain ſome things which by. reaſon of .th 
#hort delivety..of them, ſeemed more .ob/ 
_ Jeure then;others, and that not, only falf/ 
»the eaſier underſtanding of, the younger Stuff» 
dent; but-alfo.(if it were poſſible) to ſatigh}/ 
; thoſe great Antagonilts.of the-Law and -chY/- 
-pracice thereof: (whorhave. need to-hayf} | 
:things thade/very' plain and eaſie to them} 
.how much: they have -been-out of the wa | \ 
m2 their y3lifying and; labouring -to deſtrofff 
*that which is ſo. excelent.;in | it ſelf; aff p 
by whichi((nextundet-Gad); we are not;oul{1; 
[conftinuted- th; be 'a people, but are allo yall 
-dreda peaceful anda floyriſhing National a: 
; which L.am; confident; maugye the maliich 
I 


'of thoſe that wiſh;and hope the, contratiitt 
-4vill remain: and flouriſh: amongſt ug'ug 
/ far our ſins God ſhall-fay (which I hopeFec 
his mercy he will not?) &-bave no pleaſugþly 
[10 you; Þut'{ball ſuffer a Foreign enemy (de 
"hath been heretofore done) totake away 


'" to the Readers. 
S only our Laws and Liberties, but our Land 
Wand Nation, _ If any ſhall ſay that my own 
Fl Hintereſt hath warmed my zeal to this temper, 
al land renders. what I have ſaid ſuſpicious of 
o@ belief, I muſt anſwer them,that I am indeed 
5 -of the profeſſion of the Law, and TI am not 
I | aſhamet of it, forT believeit to be not only 
an honeſt, but an ingenious and honourable 
J calling, and (init ſelf) not mercenary, as it 
of is by ſome ſaid to be, and too corruptly al- 
oli ſo 74 made by many others : but for the ad- 
i: vantagel have hitherto made by it,or believe 
07 I ſhall ever do, in the way of profit, I might 
and may yet ascalily be contented it ſhould | 
i} betaken away as moſt, if not any of them, 
mF} that cry ſo loudly againſt it 3 only (T believe) 
val; with this difference, I defire to keep that 
rolittle &xchze choſe, that I have of mine own 
aolllt per fazre bonillir la marmite,as the French Ez 
al-Ing hath it, and with which, I am I thank 
contented under the protection of the Lays, 
aFFand they to get what they have not from o- 
\Sithers, jure foe injuria,it matters them not, and 
aftha &ere may be no Law tocheck or puniſh 
ugEheir unbridled defires and unlawful actions ; 
2aFa1d not then the enſuing Treatiſe abundanr- 
ly prove the truth of that little I have ſaid in 
7 {(Feectence of our Laws and the praftice thereof, 
ſhould not doubt but my ſingle _ 
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-averment of a truth ſo well known untotr 
"ny would ſooner be believed, then their ma 

_ ny foul calumnies, ſpeaking -their own inte 
reſts, thoughin diſguiſed and fair words and 

; ces...” Tſhall ſay-no..more, but leave 
-what Thave faid to thy judicious-conſiderati 
"on, andthe Book to thy ſerious peruſal aid 
"favourable acceptance. ...= 
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At twrney. 


2@;NE appeared as Atturney for the De+ 
8 fendant without Warrant upen Re- 
8 cord,and che Defendant ſaid in Court, 
\ That he made him not his Atturney; 
7@f. nor would admit:liim to be his Attur- 
IS: «|. ney yet the Court admitted himand 
W 5 dhim put in his Warrant of Atturney, according” 
% Yo the name. mentioned in the Record 28, Af. B.Re- 
2$$04.45-1 52H. 7. 14- | 
YJ: Every Atturney of the Kings Bench, ought to 
"Faftend: in the, Court at the ſecond' return of the 
of 0 <rm, by the Ancicat Rules of the Court, for the 
quicker difpatch.of Juſtice to be done to the peo+ 
e3. and for that reaſon, if they did not, they were 
r be put out of the Roll : and it was then Ka am 
29 the Court, that the ancient Rules of the = 
| = x 


2 The Praciical Regiſter ; Or, 
for Regulating of the Atturnies in their praQiice, 
ſhould be renewed and fect up in the Kings Bench 
Office, Hill. 21. Car. Banc. Reg. For the Atturnies to 
take the better notice of them, end that they ſhmld no, 
plead ignorance, incaſe they ſhould tranſgreſt thoſe rules, 


An Attorney of either Bench, accepting a War: 
rant tohim directed to appear foz2 the Defendant 
v2 ſubſcribing the ſame, and do not cauſe an ap: 
pearance to be entred-acco2dingly, ſþall the next 
Aerm be compelled to enter his apprarance of the 
pzectdent Term, andpleadto Iſſie; oz in Default 
of Pleading, Judgment 'to be entred by Default, 
Per Magiftrum Liveſay, & alios Clericos Paſ. 2 1, 
; Caroli prediciRegis. 


,” 


One may not repeal a Warrant of Atturney gi- 
Ver toan Atturney to appear for him , te the intent 

co defraud the Plaintiff of his appearance, but theſſ ' 
Atturney ought by the Rulles of the Court to appearſ | 
for him, according to the Rules of the Court, not- 
withſtanding his Warrant be ſo repealed, Trin. 22. 
Car. B. R. But afier ſuch O—_ be may cha 
bis Atturney, if bebave good canſe to de it, and ds it n 
in delay: of bis Proceedings ; for the Law requira 
ſpeedy Fuſtice to be done to all perſons. 

It an Atfurncy do practice deceitfully,an Artatch 
ment lies againſt him out of this Court ,at the pray 
of the party gricved, if he make it appear ro the 
Court, and good cofts ſhall be given againſt him 
22.Car. B.r. For the Court bath anthority te remon 
all Obftrutions that may hinder the equal Proceeding) 
| in Law, aud to puniſh the Obſiruiters, exd to right the} & 
porty jnjared thereby. 


the Accom pli ſd Atturney, 3 


* An Atturney and his Clerk were both committed 
by the Court for entring things againſt expreſs kules 
"of the Court:, aftcr notice of t! ofe Rules given 
n them by the Atturney of the other ſide, 22. Car. B.r. 
& worthily 3 for tbe doing of this was an apparent 
re Contempt F the Court,which the Cont is bound to inain- 
th 7477 » and they were bound t0 yield their Obedi- 
| encc. 
# One Atturney ought not to ſuffer another Attur- 


vel cy to practiſe in his nams,by reaſon of the many i0- 
ir} <onveniencics that often happen to the Clyents by 
It. this means, 22. Car. B. r. 

1, It an Atturney is put out of the Roll, and anv- 
ther Atturney ſuffers that Atturney to practiſe in his 
name, he fhall be put out of the Roll likewiſe. Per 
Hyde Ch. Fuſt. Mich, 16. Car. 2. Regis. 

One G. H. an Atturney was ordcred to be put out 
hell of the Roll of Atturmies, for cutring a judgment a- 
ary g2inſt an exprets Rule in Court, Mich. Car. 22. B. r. 
ot} but it was not done. 
221 The proper place for an Atturney General to it 

| upon any ſpecial matters, wherein his attendance is 
nat i<quircd in Court, ju matters Crimiual, is under the 
ire Judges on the left hand of the Clerk of the Crown. 

'F But this is but upon ſpecial, fulemn, and extravrdi- 
ch ary occaſions for uſually he fits not there, but 
yet within the Bar in the face of the Court, Mich. 22: 

of Car. Br. | 
No under-Sheriff ought to be Atturncy, for it is 
often the cauſe of encreaſing of Suits, and alſo « 
ji Pindrance in diſpatch of Clyents cauſes, Trim. 23. 

bel Car. B. r.By geaſongef bis denble Capacity,ond Intereſt, 
and of his great power he may have in the Coung; where 
f #t is gb an Off cir, | 

| B 3 It 


A The PraGical Regiſter ; Or; 
If the Atturney of the Plaintiff or Defendant do 
dye hanging the Suite , and the other party whole 
Atturncy is dead, have notice given of it, and will 
not retain another Atturney to proſecute for hingthe 
other party may proceed,and is not bound to hinder 
his Clyents cauſe tor it. For be is not bound to take 
wotice of the Atturney's death, aud is not to be bindred 
in bis proceedings by reaſon of bis Adverſaries obſtinacy 
8#nd nexlefi. Mich. 23. { ar. B. r. 

The Plaint:ff or Defendant may not change his 
Atturney pending the Suite, without leave ot the 
Court, Mich. 33. Car. B. r. For the changing of bis At- 
terney, may reflect upon the Credit of bis Atturney, in 
relation to his PraGlice, which the Law is tender of; and 
tt may alſ» prove prejudicial to the other party, by not 
underſtanding if this change, Mich. 14. Car. 


Alſo the Atturney onght to be ſatishcd his Fees,, 


before any other ſhall be admi:ted to proceed in 
the Cauſe, in which another was formerly reteined 
as Atturney. 

It was the old courſe in proceeding in an Action 
of Treſpaſs and Ejectment, to deliver the Leaſe of 
Ejectment to the 'party to whom the Plaintiff had 
made a Letter of Atturney to execute the Leaſe, 
and for the Atturney to deliver poſleſhon of the 
Land. upon the delivery of the Leafe, Paſ. 24. Car, 
rep. But now that way of pradtice is diſuſed, and the 
Leſſee of the Lend ſends a Declaration to the Ejeftor,and 
the Ejetior gives notice thereof to the Tenant in Poſſeſſion 


t0 defend the Title 3 o* if a Declaration is delivered 


by a ſtranger to the Tenaut in poſſeſſion, it is ſuffi- 
cient. q 

If one have a Letter of Attney to deliver, a 
Deed & another, and alſo authority from the party 


by 
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the Ac Mbliſb'd Atturney. 5 


| by word of mouth to do it, he may make uſe of 


which of theſe he will to do it by, but not of bo th» 
for the firſt thathe makes uſe of thall be cffte&uals 
and the other ſhall be void, Paſc. 24. Car. B. r. For 
the Law will not warrant unneceſſary and ſuperfluous: 
Ads, and when a Deed is once well executed, all ſubſe- 
quent Afts in order to the execution thereof are of no force 
or validity in Law. 

An Infant ought not to appear to an Action byan 
Attusncy, but by his Guardian 3 for he cannot retain 
an Atturney, but the Court may aflign him a Guar- 
dian, Paſc. 24 Car. B. r. For the Law doth take Infants 
and their Eft ates into proteftion; and will not ſuffer them 
to do any att which may be prejudicial to ether > yet on 
the other ſide,the Law will not prote& them to do wrong: 
and thereforeif there be cauſe,will aſſign them Guardian# 
to anſwer for them, and make ſatisfaftion out of ibeiv 
Eſtates. 

The Atturneys ought to be ordered in the ordinary 
manner of their pra&ice,by the Maſter of the Office, 
and ifdifference ariſe between them concerning it, 
he is to hear both parties,a':d to order the matters in, 
difference betwixt them, and they arc to ſubmit to 
him, Paſe. 24. Car. B. r. and the Court is not to be 
troubled but in extraordinary and dithcule matters of 
proceeding. 

Tf there be divers Defendants declared againſt in 
one Declaration, the Arturney in the cauſe on the 
Defendants part, cannot be compelled to appear for 
more of the Defendants 3 than for theſe frgm whom 
he had warrant to appear, 24. Car. B.r. For the De- 
fendants Caſes may be different, altbough the Plaintiff 


_ declare zg ainft them joyntly, and each of them hath lis 
berty to make choice of what Atturney be phaſeth , 
| B 3 and 


6 The Practical ReM:r ; Or, 
arid to Defend bimſdlf as be ſhall be beſ> advi- 


ſed 


in 2 Suice dependmg, againſt him in this Court, he 
way appear for him by- that Warrant in all Suites 


which are there depending agaiulſt him.. So that Des, 


clarations be filed in the Office, or delivered to the 
Atturney before the end of the ſame Term his bayle 
is fled. Note this.is in caſe of a Common Bayte, 
but itis otherwiſe in c2ſe of 2 Special Bayles Hill, 
164 9. B. Sup. For th: Defendant being, after bts ap- 


J earance and bayle put in, ſuppeſtd to be in Cuſtedia' 


Mariſchalii, tbe 4t:wrey that appears fir bim js bound 
20 receive any Deelirati nthat is brought againft him 3 
f r one in priſon may be cvarged with any ation brougyt 
Q£417/t rim by any perſon. 

Artturneys ought to be of ſome Ings of Court or 
Inn of Chancery, and not to lodge in Inns or Alc» 
houſ.s.or in Private places, By Rob chict Juſtice, Hil, 
1649. Þ. Snp. 8. Feb. Forit is not for the b:nour xf 
the Liw, wrfor their Fcdirs to lodge in obſcure places, 
but to live in Socicties, where Oraer and Gorernmint is: 
a2d were iÞis elj.rued, muci foul Practice woaild be 
hincred. 

Atiurneys of the Kings Bench,ought to be allowed 
in all Circuits 2s the Attwnies of the Common Pleas 
ar2;although it hath beca denyed them 1n the Wes 
tern Circut,and ought not to be compiled to pay 
extraordinary Fees jor practiling therc, per Rolle 
Paſe. 1659. 1. Mai. © For thiy are equa''y Atturneys 
for the good aud e. ſe f the people with the Atty neys of 
the Comma Plets, and therefore it is reaſon tbcyſhiu'd 
he equztly priviit ed. 1d. 1. H. 7. f. 12+ 4. tat the 
Atturiftys ef :he Kings Bunch arc not Atturneys ups 
£11 Keoursd, Fry i agrt, | h Aa 
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If one retain one by Warrant tobe his Atturney 


A_ > wc as 


the Accompliſh'd Atturney. 7 


An Action upon the Caſe lyes for the Clyent a+ 
gaiolt his Atturney, if he plead a plea for him, for 
which he hath uot his Warrant. Hil. 49. B. Sup 
And ſo it is if be appear for bins without a War- 
rant 3 for he may be damnified by bis Appear- 
ance , 6s well as he may *by bis Pleading for 
bir. 

The Atturneys of this Court were ordered from 
hencforth to be ſworn as the Atturneys of the Com+ 
mon Pleas are, by Rolle Paſc. 1650. I, Maiie B. Sup. 
This was a good proviſion for the people, to make the At- 
turneys the more Conſcientious aud Careful in tbtir Cly- 
ents buſineſs. 

One cannot force an Atturney to be his Atturney 
againſt his will, by Role Chief Fuſftic, But ©. whether 
it be alſo ſo in the Common Pleas,and whether in Caſe 
all the Atturneys ſhowld refuſe, wbetber the Court be no# 
boxnd to aſſign the party an Atturney. 

One may be an Atturney for a Clycnt upormRecord, 
and yet another Atturney may at all the buſin« (6 for 
this Clyent. But the Attzrney upon Record, is tbe Attur= 
xty that the Law takes notice of. 

- An Atturney that hath Warrant to appear for his 
Clyent,may plead for him without another Warrant, 
by Rolle Chief Juſtice. Sed ©. for divers Clerks in 
Court ſaid privately that he cannot plead no other 
Plea for his Clyent without a ſpecial Warrant, but a 
non ſum informatus. And ibis ſeems but reaſonable. for 
were it ſo that be might plead any otber Flea, be mig ts 
prejudice bis Clyent againſt his will. 

nthe Cafe of one Boyle and Scarhoroweh, Pic 

1656. B.S. Glyn Chicf Juſtice commanded a Kuo 
to be made, and ſet up in the Office, that none ita!! 
entertain au Attugney in a Cauſe where au Htity- 

be B 4 nc? 
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The PraGtical Regiſter 3 Or, 
Eey-15 formerly retained, without firſt acquainting the 
Atturney that was firſt entertained, or the $ "ner 


tbe Office, upon pain of 5.1. 
Itan Atturney dye pending his Clyents cauſe, his 


- 


Warrant of Atturney is detexmined, and his Clerk if 


may not proceed in th# Suite without.another War- 

rant, by Rolle Chief Fujtice. For the Atturneys Clerk is 
wot truſted by the Clyent, but the Miſter, and by bis 
death the truſt is determined. 


By Glyn Chict Jutice, it is againſi- the Rules of the 


Common Pleas, - and againli the new KEules of this 
Court for one to change his Atturney in a Suite. P aſc» 
I656. B. S, 

An Atturney'ſhall not--have- his Priviledge| in an 
Acion-brought by himſelf and bis-Wite 3 becauſe as 
to the wife, the proccedings are coram non Fudice. 
M. 23- Car-and.1o 1s Powles Cale in Dyer. 


But where an Atturney brought an-Action as Ex- ſÞb 


_ Exutor, although it was i# Aver 'droit, yet held good 
after a 'Verdi&; Trin. 1654. 

- In theCaſe of Ridley and Carr Paſe. 1656. B.$. It 

was ſaid by Glyn Chicf Juſtice, T hat . by. the new 


Rules, if an "+ ths of this Court do a blent himſelf 


from the Court, and not give his attendance for 
whole year together, he | lolcs his Priviledge, and {9 
Yu it ruled 1n this Caſe. 


Actions. = 


There ought to be bath-apparcut malicc-in the De» Wi 
f-ndantr, and prequdice alto done tq the: Plaintiff to 


ground an Ackion upon the Caſe upon, or elſe it will 


yot lye-ztor it there be only maliccand no datrnrmage 6; 


gque by jt, there can = ogthing regoycred, and 10, 
; ry RE | the 


the Accompliſh'd Atturney. +9 
Tthe Action will be vain and to nopurpoſe 3 and if 
there be only dammage and no malice;it is but dam- 
wm fine injuria, and not puniſhable by Law Hill. 21. 
Car. B.r.For the Law doth not countenance Acitons which 
can give ng remedy to the party that brings them,nor will 
admit men to be vexed by Yuites, where it is apparent 
they did no injury. 
.. Where there are two ſeveral dammages done to 
the party,he ought to have two ſeveral Actions, and 
Ynot co joyn them in one Actiou.Entred rot. 156. 20. 
Car, Hill. 21.Car.B.y. For this would make confuſion in 
Wihe proceedings, and binder the diſpaich of Fuſtice. 
| Although dammage without wrong will not main- 
an tain an Action, nqr malice without dammage, yet 
as malice may aggravate the dammages recoverable, 
26 Ywhere there is dammage and wrong meeting toge- 
ther, Hill. 21. Car.B.r. For tbough tbe Law is tender in 
x- Wie puniſhment of thoſe that offend ont of infirmity of 
2d Yualure 3 yet it looks upon malicious offenders as dangerous 
and deſtrutiive to the Commun ſafety,and dotb puniſh ſuch 


It Bſeverely. 
wi Where two Actions.though of ſeveral natures do 
If F{Kdepend one upon the other, the, abatement of one 


of: the Actions is the abatement of both, Hall. 21. 
ar, B, r.. * For though the Atiions be of ſeveral natures, 
Wt having dependency one upon the other, they muſt be 
Yintly proceeded in > arid ſo if one fail, the other muſt needs 


|: In8n Action upon the Caſe,grounded upon a pro- 
Wile ; the Declaration is AGio ſuper caſum #11 the fin- 
ular number,although the Action be brought upon 
uyers promiſes,tor the word Caſe includes all, 21. 
bar. B.r. becauſe it is nomen colle&tivum,and takes in 
Idarticnlars belonging to the Cauſe of Afftons » F 
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to The PraGlical Regiſter ; Or, 
An Action brought againſt a Conſtable for a thir 
done by him by venue of his Office, ought by th 
Statute to be brought againſt him in the Coun 
where he 1s Conftable,and not elſewhere, 21.Car Bu 
And tht upongreat reaſon, for publick Minifters of 
Juſtice are favanred in Law ; and though by Law theſhg; 
are reſponſitle for miſdemeanours in their Office, yet thih n 
Law provides that they be not put to greater tromble thaſhy 
need requires for their neceſſary Defence. pl 
- A TFranliitory Action may belaid in any County 48:4 
the will of the Plaintift,yet generally (and it ſeemhe 
the better and more indifferent courſe fo to do) ix; 
uſeth to be laid in that County where the cauſe of A 
Ction did firſt ariſe, Mich. 22. Car. B. r. For the Lavh's 
intends, 1bat there tbe beſt Connſance i the Cauſes of Mor 
ton may be had, and conſequently the cleareft Tryal, Þa 
But when there is a tott or cauſe of Action in tw 
Counties, 'tis at the Plaintiffs Eleion to lay the 
Eton ig which County he pleaſeth, Evone verſus Ti 
ebald, Mich. 18. Car. 2. Reg. | T7 
Tranſitory Actions ought not to be brought witl 
m Corporations, for their priviledges do proper 
and only extend fogthe tryal of ſuch Actions , this! 
cauſcs whereot doariſe within their own juriſdidiy 
ons, Mich. 22. Car. B. r. And they ought not by colourpri 
their particular Furiſdifiions entrench upon the Comme 
Law, but keep themſclues within tbeir own bounds. | 
Either an Action upon the Caſe, or an Action 
Detinue at the Election of the Plaintiff may Wl 
brought tor goods detained from him, 22. Car. B. 
For it is but juſtice that the party ſhout recover his geodir 
deteined in Specie, if they may be bad or elſe damagulf” 
ſuft eined for deteining them at his Elefion for the Pi 
fendan is not injured thereby, | | 


bY, 


» : ; 
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the Accompliſh'd Atturney. 11 
iy An Ation of Trover and Converſion,is in its na- 
Cure but an Action upoa the Cilſk to recover dam- 
nages, Mich. 22. Car. B.r. and is not brought to recover 

be goods in Specie. 

An Action upon the Caſe, doth lyeby the Statute 
zainſt the Court of Admiralty, for holding Plea of 
matter which is not within their Juriſdiftion, Meh. 
2. Car. B. r. And juſtly, for every Furiſdition owht 
be kept within its own bounds, and if any one beinju- 

Y Ued by tranſgreſſing herein the Common Law will relieve 
emPBhe party injured thereby, and cauſe ſatisfattion to be 
) race for this injury. 
FAY Where a promiſe is made by a Fem Covert, or by 
La Servant, for the Husband or the Maſter,the Action 
tbreach of this promiſe ought to be brought a+ 
» Fainſt che Husband or the Maſter ; for it is their pro- 
viſe, and the Wite and the Servant are but gaſiru- 
» Anents, Mich. 22, Car. B. r. and are to recave no 
Depdvantige or diſadvantage thereby, but *he Hushand 
Sd the Muſter. _ 
thy” An Action upon the Caſe doth lye againſt one for 
ripeaking ſuch words falſly and malicioutly ofanother 
tneWsit they were truly ſpoken of the party, he might be 
USuniſhed asa Felon, or by ſome Statute fined or ime 
rriſoned, Mich. 22.Car. B. r. as for calling him Thiet, 
Fc. For 2/thowgb the words be not true, yet ibe party of 
J-bom they are ſpoken is defamed thereby, and may per- 
| Gfbance be proſecxitd as a malefattor by reaſon of the words 
ker. 
1 There is a difference betwixt bringing of an Adti- 

wand the laying of anAction,Mich.22.Car.B r. 

»It is cauſe (ufhcientto ground an Action upon the 
| for one to put -another to the troublegand 
Fbarges to ſuc for that which is his ewn, Mich. 22. 

Wo . Car. 
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Car. B r. For there the party is put to unneceſſary troubl 1 
aud charge, and.is at damnified thereby), and it iz reffſo' 
ſon beſhould be TART | ; k 
-\ The cauſefor bringing an Action upon the Caſe falfſef 
the ſpeaking of words againſt one, is the temponiſſpc 
loſs or dammage which may -accrcw to the party a 
2ainſt whom they are ſpoken, by the ſpeaking of 
them, and not the words themſelves, Mich. -2 2. Cari 
B. r. For the Law regards not words no further than tl 
may tend tothe dammage of another, either in his perſu 
er bis eſtate. 

An Action upon the Caſe dot" lie for ſpcakinga 
words againtft a man, by reaſon of which he loſt hf 
marriage, Mich- 22. Car. B.r. For thereby be may fe 
chance reoeive dammage in reſpect of the increaſe of 
Eſftete, and other Comforts of marriage probably exÞ 
pcAed by the marriage, badit not been hindred by ſpeak 
ang of the words. . 

An Action upon the Caſe doth not lie for arreragy 
of Rent due upona Leaſe for years, becauſe the 
gives a, proper Action' tor it, to wit, an Action © 
Dcbt, Mich. 23. Car. B. r. Tet in” ſome Caſe one 
bave an AClion upon the Caſe wbere he may bave anotblgt 
Action, as in the enſuing Caſe. oY 

Upon a promiſe made upon an inſimul computai 
r#nt, the party to whom the promiſe 15 made, nm 
cither have an Action of Debt, oran Action upon. thi 
Cate at his Election, for the thing which was beta 
in diſpute and uncertain, is by the account and prof 
mite reduced to a certainty, Mich. 22: Car. B. 
The Aciton upon, tbe Caſe lies upon the breach- of ue 
promiſe , and the - Aion of Debt lies for the ſum 

 whigh is reduced to a certainty, by the ftating of 1 
Accowpt, ” o 


the Accompliſh'd Atturney; TY 
For a Dcbt certain, referred among other things 
reeflo-2n Arbitration, an Action of Wabt doth not lic;bur 
Action upon the Caſe, Mich. 22. Car. B. r. For the 
- folflefirr in it to Arbitration, amongſt other things makes it 
ertain 3 and an Action of Debt lies not for an incertain 


fl. It is not (afe to be too particular or over Curious in 
affhe laying of an Action, for it is often timgs a. cauſe 
hat che Action doth fail; Hi/!.2 2.Cor,B.r. For by ſuch 

riofity the Plaintiff gives the Defendant the more ad- 


gntage in pleading. | 
An Action upon-the Caſe lies for calling oneWhore 
t Londen,but this is by the ſpecial Cuftom of the Ci- 
ly, Hi. 22. Car. B. r. yet 24. Car. Paſc.” The Court 
divided in opinion in this queſtion, whethey, an 
Sion doth lie or not, Teo ©. | 
An Action upon the Caſe lies for a private nuſance, 
at not for a publick, Paſc. 23. Car. B. r. but an Endi- 
nt becauſe the Common-wealth is concerned in which 
private Intereſts are included. 
{An Action upon the Caſe doth lie for ſcandal or 
or: moleſtation, Paſe..23. Car. B. r. For in both 
ſes there may be damnum and injuria. 
&. Three bring an Action Joyntment for calling of 
em Coyners, and held that it doth not lic joyntly: 
Wt ſeverally, Fiſhes,17- 1.3 3.El:iz.in Ban. reg. 
bt/'Where a Joynt Action doth lie againſt divers per- 
-foriflons of whom ſome are known to the Plaintiff, and 
Mercſt are not known unto him, the Action may be 
. Ww0ught againft them that are known by their parti» 
lar names, and againſt them that are not known. 
-mencrally, with a ſimul cum aliis, &c. Paſt. Car. B. 7: 
ſize as 30 charge them that art korn, but not the parties 
{ named. I - 
n 
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14 The Prafiical Regiſter ; Or, 
In a tryal upon a Treſpaſs and Eje&tment,or a RY, 
plevin touching thETitle of the Land in quettiongF- 
though the Verdict paſs againſt the Plaintiff ; y 
he may bring a new Action for the fame Lat 
for ſach tryals are not final, Paſc, 23. Car. B. r. 
cauſe the Land is not recovered in them, but ui; 
poſſeſſion only which he had at the time of Eje&my 
made. # | 
Ina Caſe betwixt one Nichols and Webb im 
Common pleas calling, the Plaintiff (being an ! vr 
_ turney at Law) Knave, a Verdid& and Judgment wah 
given for him 3 agd this judgment being afterway; 
removed by a Whit of Error into this Court 3 ll 
Judgmeat was afftrmed,entred, Trix.1 2.Car-Rot.20f 
Paſs. 23. Cer. B.r.' But the words muſt be laid 16, 
6 im relation ts his Profeſton,or t!/e they will not; 
Aﬀtionable. . [73% , 

- An Action brought for Rent er breach of Col 
nant-upon z'Leafc,'may be Jaid cither inthe Couit 
where the Leaſe was made, or in the County wt 
the'Lands do- lie, that arc let by Leaſe, Pafc.” 
Car. B. r. Foy the Attions ſound -in the realty 1 
ſped of the Lands fer which the Rent was to be pid 
eoncerning which the Contnant was made ; ond ſo of 

mot Tranſitory. 8 
Vexatious Ations arerth faroured in Law, ual” 
by the Court,but may be referred to the Maſter of ti 

Ottice to conlider of them, Trin. 23. Car. 3. r. EF 
> favour Vexatious ſuites, is & preat Injaftice wi 
the Law (bat is to de indifferent Tuſtice to all, cat 
be guilty if. | * 

- Apiolent intendment may bring orte' within tle 
combi of an Adtion,Mjch, 23: Ce. 71 by R 
&. ten in what Caſes. 
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Onemay in (ome Caſe bring an Action at the Com-g 
non Law.for that for which he may allo have his rc» 
nedy in the Eccleliaſtical Court, for the Common 


aw is to be preferred before the Ecclefialtical Law, 


an re they ſtand in equal degree in reſpec of the 


natter tO be trycd, Mich.2 3+ Car. B. r. And therefore 


Wn ſuch Caſe it is mit reaſon that the Plaintiff be barr'd 


* 


om his EleQion. 
By aſpecial cuſtom an Action doth lie in ſome 
5 in which at the Common Law no Action doth 


Mic, and ſo was it adjudged, 8, and 13.Cor. Mich.23, 


Wor. B.r. And yet ſuch Aion is not againſt the Common 


ow 3 fer the ſpecial cuſtom of the place, is the Low of 


Et place where Tt is wſed. 


k 7 


: Py. 4 double | tions 
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10Y The Kings Charter cannot enable the Patentee to 


ming an Action which the Common Law allows 
t, Mich. 23, Car. B. r. For the King canne 
tte the Common Laws , or the Proceedings there- 
[by Charter 3 for this wers to uſurp aan. the peoples 
74. (TY | 
If onc bring an Action upon the Cafe for divers 
ds ſpoken, whereot (ame are. Actionable and 
E of them are nat, yet the Action lies, Trin, 24+ 
*. B. 7. But for them that are Aftionable,and as 16 
ew . only, dammagts ſrall be given,gif it paſs for the 


, WE The Husband may bring anAcion alone for ſcan- 
2 lou wards ſpoken againſt him and hisWife,and re- 
Worcr, and yet may afterwards bring another Aion 
"eto recover dammages done to his Wife, by the 
la” 4h, the ame words, Trin.24.C5r.B.y.tor the 
_ Wiband &Witc arc both particularly damaihed by 
+ (peaking ofthe words, nd this ſhall not be ſaid 


An 
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An Acion upon the Caſe doth not lie upon a cok 
tract which ſounds in the'realty but'an Acton of co 
venant: '9: if the contratt be mixt with other mat: 
fers which Ire n0t inthe realty, whether it will the 
lic or no? Mich: 24. Car.B.r. ©, 

Ifone take owt a Latitat within the time limited 
whe Statute for the limitation of Actions 3 it is a god 
bringing of the Adion in due time, and he is no 

' barred by the Statute, although he do not declares 

eainſt the party within che time limited by che $ : 
tate, Mich. 1649. B. S. For the taking out the Writ 
Latitat, is iu the nature of filing an Orizinal, and by di 
7ng it, the $witeis commenced within the meaning "of 
Statute. 
An Action of the Caſe doth he againſt one th; 
doth Arreſt another without cauſe oP aſc. 65046. M 
B. Sip. For there is damnum & injuria to the parl 
arreſted by the Hoing of it. 

One may havean Adion'upon the Caſe ipainſt 
Witneſs that is ſerved with a,Subpznz to. appear at 
fryal and doth not appear by the Statutes of 5. Eli 
C. 19.29.Eliz.C.5:; by which 10. 7. forfeiturc' 3s $ 
to the party injured thereby z and ſuch other (1 
faction, as the Court out of which the procels iNad 
fhall think .meet, Poſe. 1650; B. S. 18. Maii. & 13 
Nov. 

-AJoint Action of the Caſe doth not lic againſt th 
feveral perſons for ſpeaking the ſame ſcandalol 
words,for the words of one ate not'the words of thi 
other, burxhey- miuſt be ſeverally ſpoken, and c9 i | 
quently ſeveral Actions ought to be brought agait 
them, buta Joynt Enditment doth lie in ſuch 
Cale, and alſo afeveral! Endi&ment at the Ele&id if 
_ Proſecutor 27. Fan. 1650.B.S, Soruled by6 vb 
rt, I 


the Atcompliſh'd Atturney. 19. 
© One may joyn two Debts due upon two ſeveral 
J Obligations in one Action, and ſoit isof other per 
& ſonal Actions which are of the ſame 'nature, but if 
cannoc bedone in real Actions, in regard of the 
different natures of them, and the ſeveral kinds of 
bY defence may be made in them, 6. Feb, 1650. B- 
0 S . ; 
no If a Carriers fervant or his {on confpire to rob the 
£34 Carricr, and do rob him, the Carrier not being 
SHA privy to the conſpiracy 3 an Adion will lie for the 
#4 Carricr againſt the Hundred,” where he was robbed, 
1 2 vpon the Statute of Wincheſter : but this matter may 
FAQ de urged to the Jary upon the tryal in mitigation of 

"} dammages, by Rolle Chief Fuitice.For it is all one as if 
thill « ranger had robbed bim, ar to the ſat done, but as 


TT * . #\ % 
10 the dammazes be is to recover, it iz not reaſon they 


da n ſhould be fogreat, being cauſed by perſons ſo uearly relat- 
i id to bim. | 


Amcndmicnt. 


$ By Glyn Chief Fuſtice, Paſc, 1657. B.S. After a Plea 

©81 put in untoa Declaration, the declaration ought 
& fot to be Amended by the conſent of the Atturncys 
on both ſides, without the Ieave of the Court,thought 
Fit be but in things immaterial, and not of ſubſtance, 
tbr the Court enly is to order and regulate all the 
proceedings in Law which are there depending, 


"tw 
al0i 
f 0} 
znſed That tbe Plaintiff mayamend his Dec'atation irt 
a0 matter of fozmi affer ageneral iſue pleaded befoze ex- 
\chIf?, without paping coſts, o2giving Imp arlance, bc 
2:6@'f ve amed in ſubſtace,th? ve muſt pay coſts,o2 gi4e 
y _mparlace athiselenio,but ifhe amed after a ſpeci-1 
* | C Pie 
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Plea pleaded, then be muſt pay, although be wo 
ive imparlance, Paſc. 2 1..Caroli ſecundi Regis, pe 
agiſtrum Liveſay, & alios Clericos, | 


N:ta : In all Rules where there is - mention 
made of payment of 'Cofis ; the intent- of the 
Rule is, to pay ſuch coſts as the Secondary ſh; 
tax, He | 


That. the Plaintiff may amend þis-Bill upon the 
Fple, atanp time befoze rhe Plea pleaded, but not 
afterwards witbout motion of Court, Paſc, at. 
Caroli ſecundi Regis, per Magiſtrum Liveſay, & 
alios Clericos, 


Original Writs are not amendable at the Common 
Law, for if the Writ be not good, the party may 
have another, Hill. 22. Car. B:r. And it ts dangerow 
to alter thefoundation ef things. | 

The leaving out of the Atturneys name inthe Ims 
parlance Roll is Amendable upon a motion made to- 
the Court to have leave to do it, but not without 
leave of the Court 3 ſo that the Atturneys name ball - 
notlkft out in the Iſue Roll, for then it is not Az 
mendable , Hill. 21- Car.B.r. When the Iſſe Roll ig 
made up, then the Record is a perf Record, and'n I 
cup ht not to be amended in that part, for this would be ts ; 
&l:er the Iſſue. 2 I 

If in a Replevin the Avowant do Amend his && ' 
yowry before the Term,and do pay colts,the PlaintiftY : 
ought to reply the next Term lowing, but. if. hs 
Pay not coſts, he. is not bound: to. reply the, nc | 

[ 


- 


% 


Term, 21+ Car. Br. For by accepting of coſt r, he ha þ F 
Sſpenſed with the fault in pleading which was amend1e, 


# 
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= 'and ſo be ought not to delay the other parly, by taks 
"ing advantage to delay ibe parly by reaſon rf the amend- 
"ment. 

Any fault in pleading which would be Amendable 
ifthe caufe were depending in an inferiour Court, 
be 'may be Amended where the cauſe depends in a ſu- 

'Y periour Court, but not 'e contra, 21. Car. B. r. For 
Inferiouwr Courts are preciſely to keep their forms 
in Pleading 3 and if they err, this Court will 
not ſuffer them in many Caſes to Amend heir plead- 

SF. 

" Where two ſeveral perſons joyn in one Decla- 
ration,and one of them dic pending the Suite, the 
Declaration cannot be Amen4ged, but the other par- 
ty that ſurvives muſt have a new Writ 3 for there is 
z great difference betwixt a Joynt Action and a [e- 
yeral, Trin. 22. Car. B. r. For it may be, the cauſe of 
Attion doth not ſarvive; and ſothe death of ane of the 
Blaintiffs doth abate the Writ, and where the Writ is a= 
bated, the Declaration is not Amendable. : 
 APlca may be Amended upon giving of notice 
thereofto the other party,and paying of coſts, if the 
Plea be only entered in Paper, but if it be entercd in 
Farchment,it cannot be Amended.,for then it is a Plea 
*Y upon Record, Mich. 22. Car.B. r.And Records ought nos 

Jl to be amended in materis! things, ſuch as a Plea is, for 
this would be to make it-another Recorg. 

The Court of the Kings Bench will not Amend a 
Franſcript of.a Record removed thither by a Wric 
efError out ofan inf. riour Court, but they will As 
F mend a Record removed thither out of the Commons 
"£8 Pleas, if they (ee cautc, Mich. 22. Gar. B. r. For if ibey 
7 Bould,tbis would beget mach trouble to this Conrt;wb;cl 
Ty the digntity of :this Court _— not ſuffers - 

; - 2 
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If the Plaintiffdefire to alter, his Declaration, it is in 


the election of the Defendant to take coſts of the 
Plaintiff,and to let him Amend his Declaration,or to 
refuſe to take his coſts, and to Imparle the next 
Term, 22.Car. B. r. and 1650. B. $. For in ſo doing, 


the Defendant is at no prejudice by the Amendment 3 for 


if be will, he may emparle to adviſe upon a Plea, fitting 
the Declaration ſo amended, or if there be na cauſe offered 


by the Amendment for bins to adviſe, then he may take 


#he coſts and plead. 

A Return upon a Habeas Corpus,or upon a certiora» 
ri to remove Orders of Seffions of the Peace, &e, 
cannot be amended the Term after the Return is 
made, but it may be amended the ſame Term in 
which it is made, Hill. 22,Car. B. r. For the Term 
after the Return, they ſhall be intended to be filed, and 


/ por Record > but the ſame Term they. are returned, it 


wſually given by the Conrt, to amend and make ſuch re- 
turns perfett if they be erroneous and 1his is in favour of 
tbe Common wealth. 

The Clerk of the Peace may amend an Endiment 
removed.into this Court at any time,- during the 
Term in which it came in here,but afterwards it can- 
not be Amended, Hill. 2.3. Car. B. r. for the ſame rea- 

ſons as aboveſi1. | | 

The Piaintiff may Amend his Declaration though 
it be ſevenyears pattfince he Declarcd, if it be but in 


Paper, Hz/l. 23. Oar.B.r. paying coſts, or ſuffering the 


Defendant to Emparle till the next Term after > for the 
Defe ndant is no more prejudiced thereby, notwithſtaud- 
ing the antiquitie of the Declaration,than if the Dt+ 
elaration were but of the Term next preceeding. | 


If the Plea'Ro!l be rightly entred, though the Poftes 


be miſtaken in the tranſcribing of it, yer the Poftes 
h Way 
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may be Amended, Paſc. 24. (ar. B. r. For the Poſtca 
is made wp by the Clerk of the Aſſizer, and is guard- 
ed by the Plea Roll, but the Plea Roll cannot be A- 
mended. | 
 ADeclaration grounded upon an Original Writ 
if it be exroneous cannot be Amended, but if it be up- 
ona Latitat or Bill of Middleſex, it may be amended, 
Paſc. 24. Car. B. r. Becauſe the Writ upon which is 
u grounded, if it be erroneous is not Amendable, and. 
ſoit ſwppoſed the Writ was erroneous. But a Declara- 
tien in the Kings Bench is not grounded ow the Lati- 
tat, or Bill of Middleſex, for the Plaintiff is at Jarge #0 


clave as hepleaſerb. - 


If a Tranſcript of a Record removed out of the 
Common Pleas Court, be to be Amended here, the 
Clerk in the Common Pleas is to bring in the. Ori- 
ginal Record out of Common Pleas into this - 
Court, that the Tranſcript may be here Amend- 
ed by the Record it (elf, Trin. 24. Car. B.#. For: 
every Court will only truſt their own Officers ('with 
the Rec:rds of their Comrt who are accovntable to them 


Þ for their attions,and are puniſhable by them for their miſ- 


demeanoxrs, and with ſuch perſons Records are only #0. 
be truſted. | | 

The Clerk of the Aﬀizes may Amend the Poftea by 
his Notes, if it be miſtaken, after that he hath re- 
turned it into this Court, Trin. 24. Car. B.r. For ſuch” 
faults ſhall be ſaid to be but vitium (criptionis, and not 
the errors of the par ties. ad 

An Indictment removed into this Court may be A- 
mended the ſame Term it came in,but not afterwards 
but upon ſome. cxtraordinary,matter, Paſc. 24- Car. 


Br. And to avoid ſome extraordinary miſchief which can- 
not be otherwiſe remedied @ 


Aſter 
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Afcer the parties have joyned in Demurrer ; the 
Demurret may be amended it it be put in Paper,Poſe, 


the parties concerned. | 

A Piſtea may be Amended by the Record in ſach 
things whereby the Amendment may not bring the! 
Jury within the compaſs of an Attaint,Trin. 24. Car! 
Ber. Forſuch Amendment wonld be miſchievons, and the 
Law takes care to prevent miſchief c. vo 
Ifue joyned,ſo that thereby the Plea: be not altered, 
Trim. 34. Cat. B. r. nor tbe Record mmch defaced 
_— 3 for Reeords ought to be fair,and plain to by 
R947, db 


A Record may not be-altred by the conſent of the 
Atturneys on both ſides, without. a Rule of the 
Court;and if 1t be, if the party grieved (thereby will 
inform the 'Court of it, the Court wil order to 


and::willpunith the Atturneys, 3. Jai 1650. B. $: 
For thesF wager have the prime Cuftody of the Records of 
bar Court, and they are tobe ordered by their diretiions, 
as being-1hings of \a biph nature, in reſpect buth of the 
Common-wealth,and alſo of private intereſt in vbe partit# 
roncerned. 


Jt be by the Rule of the *Court, yet' the 'D. tens 
dant may-plead de 4200 the jt might be miſchievous 
- on » for the Amendment may. make a good” Ples 
44 » , | | = Q | 2 
The Imparlance Roll cannot be amended by ths 
- Plea Roll,bur the Plew Roll may be Amended by the 
Fmpaniance Roll, Mich. 22:Car Br. For the Imparlancd 
Roll is firſt made.,and is he Warrant if th Phes Roll. h ; 

'. Tie 


24.Car. B.r. by the leaut if the Court, and the conſent off 


- ARecord may be Amendcd ina (mall matterafter | 


make theRecord as it was before the -Amendmenty' 


- If the Plaintiff Amend his Declaration, though 
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J- the Acconpliſ'd Atturney, . v2 
ef» The Court Amends falſe Latin and form, in Bills 
"_ ented unte them by the grand Enqueſts by their 
of | conſents, but they may not. alter matters of ſubſtance 
'} in them, Mzeb. 22. Cor. B.r. 1: is ſufficient for the grand 
h N Enqueſt 20 find the maiters of ſubſtance well,for though 
10] they be uſeally men of godd rank an4quality, yet it is not 
ro injended that they are alwaies good Clerks,or learnedin 

' The Plaintiff may Amend his Declaration after 
-r\{ the Defendant hath pleaded to it;paying coſts if it be 
d, rot entred ; but if he do Amend it, the Defendant 
> | way allo alter his Plea if he willy” Micb.. 22, Car. 
bo] Þ$ 7. | x. 

Any Iffue entred upon Record, may upon leave by 

18 | the Court be amendet in a {mall matter, but not in 
16 | amaterial thing, or in that which will deface the 
11} Record, Hzll. 22. Car. B. r. For the former would 
of be t9 make awther Record of it, and thelatter would 
t3 bero defuce ths Record, neither of which the Law al- 
6, ff lows. | 
of | © The Statute de Ferfailes doth not extend to Letters 
53 | which arc not of Record, P. 13-C2r. - 
6 | - Athing that is Amendable by Statute, may be A+ 
4 | mended in an upper Court, betore it be Amended in 

the inferiour 'Courc, it.the matter bz apparent and 
needs no examination. Hzll. 22.'\Car. B.r. ; 

APlca cannot be Amended atter the Plea is Demur- 
ted'unto,nor after Ifſuc joyned, Mieb.25 Car.B.r. for 
that were to-go. backwards , and to'hinder the 
Plaintiffs proceedings, which che Law will not ſuffer, 
yet if the Demurrer be but in paper,though it be twg9 
or three Terms after the Plea was Demurred unte, 
the D:murrer may be Amended, it the party Dc- 
murring will pay cofts. though the other party have 
4 C4 Joyn- 
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1274. The Pradlical Regiſter ;Or, 
joyned in Demyrrer, 21.Nov.1650.B.S. For by payi 
-of cofts the Plaintiff riceives ſaniif atiton for bis dclay,i 

diſpenſerb with 1b: preceedings in Ceurt. 
A Return of a Habeas Corpus may be Amended 
matter of form only, the ſame Term the Return wa 
-maade; but not. afterwards, Trin. 1651+. B. $..Þt my 
rot be amended in matter of ſubjtance, for this. would be 
#0 make another return. | 

It was not the Ancient courſe cf pract! ceto bring 
the Origins} Record out of the Common Pleas into 
this Court to amend the Tranſcript thercof by, until. 
this Court had! agreed it ſhould be Amcnded. - Thi: 
was obſerved toavoid needleſs charge which might 
ptherwiſe fallout” to the Clycnt, Paſe- 1652 
< Sup. by bringing tbe Record kither $0 no pu 

ſe 

Ifc-e Common Pleas do Amend a Record there, 
which is not Amendable by Law, this Court is not 
bound " receive the __ ſo Amended, but will 
retule it , Trin. 1652. B. Super. For this is tht 
free Cart, and ul ks notice of the . Proceeds 
ings of other Comets, ve ſurther than they agree with 
the Law, ' 

After the Plea Decided: and the Jury returped,the 
Defendant may not alter his Plca without moving of 
the Court. But before the Jury is returned it the Dex 
claratibn, and .the Blea be only in Paper, the party 
may Amcndhis\Peclaration, paying coſts, or giving! 
an Imparlance, 'by Herne S.comdarie. Mich. 1655 
B. Sup. Fir the Fury is returned tetrytbat was joyns 
ed when they were ret; raed, which they carnal da if i by 
altered. 

Q. Whether a Writ of Error may be Amended 
Waich is b. ought to poverlc «Common Forth 

| ; 9 X 
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It was fo by Glys Chief Faſtice, Hill. 1655. that it is 
Amendablc, becauſe. a Writ ot Error-is in its nature ' 
wut a Certiorgri to-xremovea Record, and doth not 
iEgive day in Court to the party toappear, Paſc. 1659, 
MA Record was ordered to be. Amended, after a De» 
off wurrer to that Record was diſcontinued. 


Aittatchment. 


hs If a Rule of Court be made betwixt the Plain- 
2h df and Detendant by thcir conſent; although the 
52. Court would not have made this Rule without ſuch 
«+}} Copſent, yet it either party will not obey this Rule, 
*+F the Court will grant an Attatchment againſt him 
re in dilobcyes it, itthe other party detire it : for 
ot this diſphgdicnce to the Rule, is a trifling- with 
vill Court, and a lighting and contempt of theix® ; 
th © Authority, to which by thajr conſent they had for- F* 
4 | merly ſubmitted. In a Caſe betwixt. Middleton Plan» * 
ith Y tiff, and Sir John Lenthal Detcndant, upon a Rule ; 
made by conſent, that Sir Fib» Lextbel ſhould ſeal 
he Pa Releale of Errors upon a J udgment, Fan. 27. Hill. 
of 1655. B.S. 
&Þ - An Attatchment may be granted againk one that 
ty | ſands Indicted of common Barratry, and will not 
1g; = to the Andietment, Trin. 23: Car. B. r. for his 
oniempt to the Court. 
«| © This Court will not grant an Attatchment againſt 
pne for diſobeying an Ordcr made by Juftices of AC- 
lize, Mich. 23. Car. BM. For that is no contempt to this 
Court, byt to the Fudge that made the Order. 
þ An Attatchment may be granted againſt the mY 
tnat 
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that doth refuſe tojoyn in a ſpecial Verdict agreal./ 
upon,and for refuſing. to joyn in the paiment of thillfy 
eoſts expended upon the tryal, Mich. 23. Cor.B. r:t 
for xefuling to bring it into Court, Hill. 1649-26. Fat 
Saturday, Paſe. 23, Car. B. r. For every of theſe is « 
tempt to the Comrt. . 

An Attatchment is not to be granted againſt a 
Atturney for refufing to obey an order made by 
Judge of this Courtin his Chamber, for this is nolififa 
contempt to the Court, becauſe ſuch an Order flee 
not to be accounted for a Rule of Court , Mieh, 
23. Car. B. r. Except it be entred, for tben it is a1 
of Court ,, #8 which the Court expetts obedience to 

hs, | | X 

Ap Attatchment may be granted againl(t Juſtice 
ofthe Peace, for proceeding upon an Indictment ay 
ter aCerttorart out of this Court 1s delivered untg 
them, to remove the Indi&ment hitheyy Hil. 24% 

*Cor. B. r. This bath been of ten done, Jy, Ts 3 fot 
the Authority of this Conray is not to be ſlighted by infts 
riour Autborities. | 

| AnAttarchment was granted: againſt one of the 

8 parties, to. a Suite .iu this Court,for perſwading the 

| Jurors returned to try the Ifſuc in queſtion, not to- 
appear at the day upon pretence that he had obtains 
edan Injunction out of Chancery to ftay the pro- 
eccdings in the Suite, 25. Ott. 1650. B. S. For thereby 

| be laboured to obſtrat} the: proceedings of the Court by 
ſubtilty and falfyood which are edious in Law. © 

Ifan Atturney undertake toappear for one, and 
afterwards refuſeth todo it,the Court will grant an 
Attatchment againtt him for his foul. practice, 'Paſc. 
23. Car. B. r..mirifling with the Court, and abuſing. 
obe Client... OE: | " 
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the Accompliſb'd Atturney. oy 
el. The Court will not grant an Attatchment againfd 
thine for dilobeying a Rule of the Court, excepe -it be 
zred that perſonal notice was given to him of the 

ale, Trin- 24. Car. B. r. viz. where perſonal notice it 
wiſite, | | 

It one Arreſt another upon a Latitat, and then 
onvey-him into a Corporation, and Arreſts him a- 

n thexg, and proceeds not againſt him upon the 
Latitat, Bt inthe Corporation, an Attatchment lies 
painſt him for abuſing the proceſs 'of this Court 
cþ,Fand making it a ſtale to another tntent,27.Nov.z 650; 
1B. Sup, | 4 
hi This Court will make ao Rule for an Officer there< 
Yoſto be paid his Fees, before he have diſpatched'his 
SFClyents buſineſs, but if the Clyent will not pay him 

a Fhis Fees after he hath done his buſineſs, the Court 
GJ wilt grant an Actatchment againſt him, by Rolle 
BObief Faftice. For altbough the Officer may have an 
{dion to recover bis Fees, yet this is not ſatisfa#ion 
diſobejing the Orders of the Court, which is, for eve- 
tiChyent to pay the known Fees,wbich are not due till the 
Clyints buſines is diſpatcbed, 
An Attatchment lies againſt the parties that will 
not pay ſuch coſts as are taxed by the Maſter of the 
Office of this Court, 21.Car.B. x, For 35 1t the taxing of 
Comrt, thongb done by the Officer, and the refuſal to 

Is them, is a Contempt to the Court, and not the Of> 
Bice | 


» An: Attatchment was granted againſt one fot pros 
cecding in an inferior Court, notwithſtanding that # 
Habeas Corpnr Wued out of this Court, and there- 

['pon a Syperſedeas allo granted to ſtay the proceeds 

; Jings there, and an Amereement ſet upon the party 


that was to return the Habeas Corpus for not making 
i a Te- 


- a3 The Prafiical Regiſter; Or; 
2 7 return of it, 21.Car.B.r. For where the Auitbort 
this Court doth interpeſe, there all inferiour Auth! 


are toceaſe ta a,and tos be aſſiſtant to this Court in whit, 
they are required in the proſecution of the Can. 
bere | 


In ſome caſes the Court doth not uſe to grantalf” 
Attatchment againſt perſons for miſdemeanors don; 
againſt the Court, but will ſend a Tipligft of 4 
Court to bring in the offender, viz. it thEparty a, 
livein or near. the Town. 21. Car. B. r. For this is thi; 
readier way to bring in the party, Iv; 

An Attatchment was granted againft a Sheriff foul; 
refnſing to bring moneys into theCourt which he ha 
leavicd upon an Execution,aud was ordered by tt 
Courtto bring it in. Mich. 22. Car. B.r. For the Sh 
riff is an Officer of this Court. | 
_ Generally an Attatchment doth lie for any conn 
tempt done againtt the Court, Hill. 22. Car. B. yr. F 
the Court will upbold its Authority- _—_ ly 

An Attatchment was granted againſt one for tal 
ing out of an Execution without any Judgment tolh 
warrant it, Hill. 22. Car. B. r. This was foul pre 
flice, and an wuſurpation upon the Authority of iſh, 
Cont. I; 

An Attatchment doth lie by the Rules of thi 
Court, upon motion, for not making a return ef a 
Hebeas Corpus upon a Pluries Habeas Corpus iſſued 
forth, Hil. 22. Car. B. r. For this apjears to be # 
vigh contempt in refuſing ſo often to obey the Proceſs f | 
: Mr. 

An Attatchment was granted againſt one: for Att 
reſting one three ſeveral times upon Latitats taken 
out of this Court, for one and the (ame cauſe,and notY 

_ proceeding againſt the party Arrelted upon any 

. tncmy 


J the Accompliſt'd Aturney. 29 
Mem. Hill, 22. Car. B. r. For this was to w/e the Antho« 


ty of this Covert meerly for Vexation. 
'An Attatchmeut was granted againſt two Bailiff 
r Arreſting the Tenants of one Glover , upon a 
atitat out of this Court upon the Lords day, when 
might have done it as cafily upon any other day 
f the week, 23. Car. B. r. The Common Law is tender 

the keeping of the Lords day. 

An Attatchment was granted againſt a Bailiff for 
xecuting of a Proceſs of this Court againſt the 
Mule of che Court, Paſc. 23. Car. B. r. having 
-Totice of the Rule. For this appeared a wilful can» 


fone be cndictcd for Perjury, and the Witneſſes 
oh, p prove the Pcrjury be ſerved with Proceſs to 
ppear at the tryal and will not appear, where- 

"Wy the tryal goes for the Defendant, the. Court 

ill grant 2 ncw tryal, and an Attatchment a- 
Wiinſt the Witneſſes, in the Caſe of Howe! Gwin, Hil. 
$i655-B. 5. 

"Y. An Attatchment cannot be graces againſt the 
Wharcſchal of the Kings Bench ; tor this would be to 
Meet all che Priſoners cſcaps, but a fine may be ſet upon 

"lim by the Court for miſdemeanours in his Office, 
Hl. 1655. ina cauſc againſt Culpeper, 2 prilqner with 

wr. 7. Lenthall. 


Amercemmt. 


:The Clerk of the Peace is Amerceable by the Court 
*Jof the Kings Bench, for groſs faults in IndiQtments 
oawn up by him and removed thither, and it hath 
lica becu {o done. 21. Core B, ri For ſueb fo 

4 | 
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hall be intended to be fant committed out of negligulif 
and not out of ignorance. __ .: 
: -If upon a Latitat taken out of this Court,the 
riff doth return a Cepi Corpus, and the party a 
upon this Proceſs, doth not appear at:the_ day 
the Return, the Sheriff may: be Amerced by | 
Court, yet- if- the Sheriff be Amerced, if the pg 
Arreſted do appear within a week after the 'day! 
ought to have appeared, the Amercemen' may byul 
courſe of the Court be taken off of the. Sheriff, lſ# 
22.Car-B.r. For a weeks time is but a ſmall matter; olif® 
the party cannot be prejudiced by tbis ſmall delay; * 4 
minimis non curat Lex, {  _—- 
+ The Sheriffis tobe Amerced for the faults of uf 
fpecial;Bailiffs, for the Sheriff is the Officer tou 
Court, and not they, Hil. 22. Car. B.r. But @- 
ther he fhall be Amerced for the faults of the conmulf* 
Bailiffs, it ſeems he ſhall, for they are his ſervants, all} 
be = ſeenrity of them to keep him harmleſs. > 
If the-Sherift be Amerced by the Court for the vilſ® 
doing a thing belonging: to this Office, and yet wſ” 
continues to neglect todo it contrary to the Rule wiſ® 
this Court,the Court may increaſe the Amercementiſ® 
upon him, until he perform his duty therein, Tran 
23. Car-B.r. For thegreater the offence ir,the greatlf 
tbe puniſkment ought to be. | . 

. Amercements (et upon the Sherift, upon the mot 
on of the party, it they be not eftreated into the Exiſ 
chequer, may be with a reſpeduatrur, that is be reſ ity” 
ed, if the party grieved who cauſed him to be Amer 
ced will couſcnt thercunto, otherwiſe it cannot be C 
Trin. 23. Car. B.r. For though the Amercementi” WI 
ane to the King; yet they were ſet upay the Sberiff for ll 
injury done to 1he. party. | a 


” the Accompliſh'd Atturaty. 3n. 
- The Sherifigpt Tork was Amerced in this Court, 
"Mr not returning a Writ of Hebeas Corpus cum 
ſz, though he was commanded not todo. it, by 
eBiſhop then Prefident there, x4. Ed, 3. Crompe. 
wild. f. 78. 
"ol A Sheriffout of his Office cannot be Amerced by 
She Court, for then he is not an Officer to the Court. 
ut a Diftring es nuper  Vice-comiti may iſſue out a- 
\ Wainf hum, Mich. 23. Car. B. r.. to diftrain him, and 
: bim come in, for be is not now accountedpreſent ies 
anrt, as wben he was Sheriff. 
2. An Amercement which is grounded upon a Pre» 
ment, which Prefcntment is only voidable, by 
eaſon of ſome fault in it,is a good Amercement,but 
It be grounded upon a Preſentment which is ablo« 
itely void, the Amercement is alſo void, Mich. 24+ 
&.'B. r. For there is difference between a thing that 18 
wd,” and a thing voidgble, that which is but voidable, 
god in Law, till it be legally made void, but « thing 
is y0idab initio, 
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The Aſſigning ofa general Error upon Mrric of 
\"Miror, brought to rever(c a judgment, is to ſay that 

te Declarationis inſufficient, that the judgment is: 
ven for the Plaintift, whereas it ſhould have beew 
- ven for the Defendant, &c.and it is not ſhewed for 
Flat reaſon it is (0,21. Car. Br. nor any particular Er- 


je Reiner 1 
2.4 It one bring an Aion of Debt upon an Obligati- A. /Z,-/537 
{that was given for pertormance of Covenants up- 
ſuppoſition of breach of the Covenants, he mult 

n but 8c breach of Coycnant in that Action- 


Trin.. 


 g2 The PraGical Regiſter ; Or, 
Trin. 22. Car. B. r. otherwiſe the Kgfendant allfl th 
not juſtitie or take Iſſue. And the afiznmentY D 
one breach , if proved , is enough to maintain | 
Attwon. 

A Statute Merchant or Staple caunot be aſſign 
ever to another. Mich. 22.Car-B.r. 9. 

If Leſſee tor ycars Aſlign all his Term to come 
his Leaſe over unto another,he cannot referve a r 
for if he do, ſuch reſervation is not good, becauſe 
Leſſee hath no Interett in the thing, by reaſon 
which the Rent reſerved ſhould be paid:Paſc.24.C 
B.r. 21.Ap-1648.In the Caſe of one Leach, and Da 
#pon a tryal at the Bar. 


Averment. 


Where a Statute is recited,there one may not 
ver that there is no ſuch Record, for generally an A 
verment as this is,doth not lie againſt a Record. Fi 
 gRecordisa thing of a ſolemn and high nature, bl 
an Averment is but the Allegation of the party, 2 
Car.B.r. and nv ſo much credit in Law to be given 
to it. Þ 
One not Aver a thing contrary to the Conids 
tion of an Obligation,no more than he may againli 
a Record,tor the Condition is part of the Deed whial® 
ſhall be ſuppoſed to be made upon good deliberation 
and before Witneſſes, and not be contradicted by 
a bare Averment.7.No.1650.B.S. 4 
It was ſaid by the Court, that if one aſſume upoul 
\ himſelf codo'a future a&,and an Iflne is joyncd updali} 
this promiſe, whether he hath done thisthing or ad 
the party needeth not to Aver that he: hath-done iſ 
tor the dojug or not doing of it is Traverſable;anoh 
03 os 
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the Plaintiff might have taken advantage upon - 


Defendants Plea if it was not true. Ard therefors ſuch 
Averment is needleſs, 


A vorr ye 


If one wake an Avowry for ewo caulcs, and can 
maintain his Avowry,but for one of them, yet it 15 a 
goed Avowry, 21.Car. Br. For thertby it appeats be 

d good cauſe to diftrain. 

One Avowry may be made upon two ſeveral 

titles of land, though the Avowry is but fox one 


Y Rent- 6. 1650+ For oue Kent may a ſever 


titles. 


Adjournment. 


* The Court is Ad journed by the Cryer of the Court 


titer he hath made yes three times, and the ſub- 
ſance of the Adjournment is to give licence to all 


| wat that have any thing to doin the Court to for- 


r their attendance, and to take their ea(g;till ſuch 


d gd: e preciſely named, and then to attend in Court 


Rain. The meaning of the word to Adjourn is ta 


ich put of axy thing to another day, and in the ſenſe 


ye it is 10, put off the buſmeſs of the Cowrt till. 


"Mithe day that is preciſely ſer , that none ſhould 


Te bound to. needl eſs Attendance in ibe mean 


200 , Every laſt day of the Term and every Eve ofa day 


the 


hich is not dies juridicus, or a Law day , whereot 
the re is two ſuch days in M:ch.Term, viz.all Saints & 
ll Souls day,and one a piecein Hillary Term, Eaſter 
” D Term 
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Tetmand Trinity Term,viz.the day of the purificath 
6n'ofour Lady in Hiltary Term, Aſcenſion day in 
Eafter Term,and Saint Fobx the Baptiſts day in Tri 
ity Texm,the Court is Adjourned,and it uſed to be + 
done in French two ſeveral times, fitting the CourtY | 
towards the latter end of the day,a good ſpace oftimeÞ -; 
being between the firit and ſecond pronouncing of 


the Adjournment, 1 
A-Jury which doth not appear full,cannot be Ad-Jj | 

< 

I 


journed,for ſuch a Jury is not accompted a Jury, Hil Nl 
22:C ar. Br. ano are not bound to attend the Court, fa 1 
it would be to #10 purpeſe. 

- * "The firſt Adjournment of the Court 1s about eleyenÞ} j 
of the Clotk.and the laſt immediately before the ti-Ml 
fing of the Court. That all parties that have buſineſs in 
the Court,may the better take notice of it, who nay bay ' 
be there at tbe laſt Adjournment,thuugb not preſent at the 
firſt, & & contra. 


Adminiſtration. 


b- 


» The Mother ought to have the Adminiftration'al 
WEp: 40% the Goods and Chattels of her Child before « ſon'gf 
<4 2 brother or a lifter. 22. Car. B. r. Trin. For there th, 
jew." 233. , nearer boud of nature between the Child and 
Parents ,' than betwixt the child and any 'other col 
Literal tye of blood or. kindred : and the child a 
never ſufficiently ſatisfie ibe Obligation be hath 4h, ; 
h'; Parents for bis being and education eſpecially to bf 
Mother. q C. 
But if the daughter marrics, her Husband ſhall 
rake Adminiſtration of her goods and © not hall thir 
Mother, Frankiun verſus Fruey, Hil/. 2x. Car. 2.K%8h 
in Þ. r: Q | 
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© "Where the payment of money would not be for 
the advantage of the Teſtator, there the not paying 
ofit cannot be pleaded ro be to the retarding of the 
Adminiſtration of his Goods and Chattels,Mich.22.. 
Car. B. r. For the eftate of the Teſt ator is not concerned by 
"the paiment or not paiment, CT: 
All Actions which an Adminiftratorcanhave, is 
given unto him by {everal Statutes, Mich. 22. Car. 
B. r. For the Commimm Law took no mice of an 
Adminiſtrator 3 but it did of an Executor de ſon tort 
'Demeine. OR "py oe 
Where an Adminiſtration is granted by ſuch a 
'Jrifdiction as the Law takes notice of, it is uot ne- 
Fteffary to ſhew that the Letters of Adminiftration 
were granted by the Ordinary of fuch a place, bnc 
where the'Law takes no notice of the juriſdiction of 
that Court where the Adminiſtration was granted, 
the Letters of Adminiſtration muſt be ſo pleaded, viz. 
lociillins Ordinarium, Mich. 22. Car. B.r, For where 
Law takes notice of a particular juriſdifiion, it doth, 
e take notice of the As done by vertue thereof \ but, 
uy Where 7t doth not take notice of a juriſdiction, there it 
or fakes 20 further notice of the ads done by vertne thereof, 
4 po iy made appear by the party that claims any privt» 
ny Race in Law by them. : FE 
FI Letters of Adminiftrarion' may be revoked by a 
e@F Revocation without aſcal, Mich. 22.Car. B. r. For 
| 
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Wa ibey 12 2y be granted by the A of the Court as they &xll 
witbout a ſeal. This I have heard Di«ftors of the 

ow affirm. RA 

wy. The Ordinary cught not to repeal Letters of Ad, 
net ſdiniſtration which he hath duly granted, but ifthey 
Rs * unduly grantcd, viz. to (uch a perſon, whg by 

Jay ought not to'have them, he'may revoke them. 
151! ba 4 Pa{c.' 
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Paſe: 23. Cav. B. r.. For if be might d» it in the form 
c.rſe, this won'd be to make bis power arbitrary which the 
Law abb.rrs, but the Litter is but to reform an errgr 
which all Laws do allow. — Sh ta: 
., Onect the halt blood 1s in as <£quala Degree « 
kindred to the Inteſtate to have Letters of Admb 
niltration granted unto him as one of the whole 
blood is, Mich, 23: Car.B.r. Though zot as to inherit bi 
l:nds. 
. An Indebitatus aſſumpſit doth not lie generally 
againſt an Adminittrator, Hill. 23. Car. B.r. But 
if it be ſhewn in ihe Declaration for what the Teftatn 
w.45 indebted, it well lies. 
Letters of Adminiſtration granted per Carolan 
RF egem debito m:do adjudged to be well granted in 
that form. Hull. 24. Car. B.r. This was when the Et 
cleſiaſtical Juriſcittion was taken away. 
Where the partics that require Letters of Admin 


kindred to the Intcftate, there itis in the diſcretion 
of the Ordinary to grant them to which of them he 
picalſeth.Paſc. & Mich. 2 4.Car. B.r. For by ſo doing, 
dyth neither of the paris s wrong; {cd Q. whether he mY 
nt grant them to both. 

Where one bequeaths a Legacy to one of his kin- 
dred,and the rctidue of his goods te another, Admin 
tiration ought to be eranted to him to whom the 1& 
lidue cf the goods are bequeathed, Mich. 24. Car-Bi 
For.it appears by the bequeſt of te Legacy to the party 
that be intended only to make him 2 Legatee, and not. « 
E-xecxctor of his goods and Cbattels, 


Arreſt. 


Countes 


{tration from the Ordinary, arc of <qual degree off 


If an Action of Debt be entred 1n any of tix. 


” es _ cs  _WH =. 
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Counters in Londonza Serjeant may Arreſt the party 
without the Sherifts Warrant. Triz. 22.Car.B.y. Fr 
"a the entry of the Aion thereis a Warrant in Liw f'r 

the Arreſt,and the Serjcants are attendants at (tbe Coun= 
off ters, and may take notice of ſuch Entrizs \, and it is that 
-Y which im1powers the Sheriff to make his I arrant. 
Well By Glyn chief Fuſtice, Mich. 16558. If one be Arrelt- 
buſt ed wicthina Liberty without a 202 omittas, yet the 
"£ Arreſtis good ; for no irfcriour Court can try: the 
ly priviledges of this Court. 
fl A Clerk of the Court ought not to be Arrcſted for 
tr] any thing which is not criminal, becaule he 13 {up- 

poled to be alwaics preſent in Court, and mult an- 
a {wer the Plaintiit there and therctore he that doth 
ny Arrett him is puniſhable by the Court. 7 rm. 23. Car. 
bell Biroand therefore ſuch an Arreſt is accounted to be wex t- 
HOHs, which the Law warrants nyt. 

One ought not to be Arrelied upon evcry flight 
iſpicion of Felony, but there ougiit to be a good 
ground thewed tor the ſiiſpicion betore he is to bz 
Arreſted 3 for Fame, Litc,and Liberty arc precious 
things in the eye of the Law. Mich.1649 B.S. 44d io 
be preſerved as mich as may be with ju tize, 

Qae that is not priviledged from Arcck, by rexfon 
of his attendance upon his butineG in fome Court of 
Jaſtice, or ſome other wares priviledged by ſome ſpe- 
1} cial Rule-or Order of Court,may be Arreſted in I/eft- 
Bug minſter-H il, the Courts fitting tt ere. Mich. 16.49. B, 

8. Andit bath becn eften d ne, for it is ut the p/ace, but 
ol their buſizeſs and employment; that protefts the parties. | 

D. Itthe practice 15 not altered ance (Cur. Chri> 
ſian.) came up. 


. 
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ht Appearance. 


Ind] Tranſitozy Actions,the Plaintiff after the 
Eſſopn day of the ſubſequzeut Term after tþe aps 
pearance {þall not alter his own Uenew though hy 
would pay c ofts, 02 give Imparlance, Paſc.2 1, Car, 
ecundi Regis,per Magiſtrum Liveſay, & alios Cle 1 
ricos. | E- | i Þ 
AIfan Infant be ſued, he cannot appear, o2 ptead | 
t 


by Guardian without admittance, but if he do, it 
1s onlpamisbemeanour in the Atturney, foz which 
the Court may puniſh hrm if they pleaſe, but no Er 
- ro2, Paſc. 21. Caroli fecund1 Regis, per Magiftrum 
Layelay, &4lios Clericos. ' - ? 1 


If one do give an Atturney Warrant to appear for 
him, and ſhall afterwards repeal this Warrant on " 
para todelay his Appearance, the'Court will not 

ithſtanding the repealing of his Warrant, compel Þ 
His Acturney to apptar for 'him in ſuch a manner & - 
by the Rules of the Court he'ought to have appeaf 
ed,it his Wartant had not been repealed, Trin.2 2.Cat, 
B. r. For tbe Law favours not delay, but will have ſpeedy 
Jnſtice $0 be done. yy ; 
' In all Cafes where Proceſs may Ifue forth to take c 
the perſons body,there every ſuch perſon may appear 
in Court in his proper perſon. Halt. 22.Car. B. r.' Fat | 
ſuch preceſs, is but to briny in the party to anſwer, and 
be may do it in perſon if he pleaſe. | [h 4 
'+ Though one do appear in Court upon the Retum'® 
of # Writ Ifſucd forth againſt him, yet he doth ot 
admit the Writ to be good by ſuch his Appearance} 
for he cannat have Oyer of the Writ, until! the par 


: | 
- 
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ty hath declarcd againſt him, Hill. 22. Car. B. x, For 
he.is Arreſted upon a Warrant made by the Sheritt 
upon receit of the Writ, and doth not fee the Writ. 
And the Law will not preſume any perſon to admit a 
thing which be knows not wht it is,and may be prejttdj- 
cial to him to admit it. | 

The Principal cannot give a Warrant of Atturney 
to'an Atturney to appear tor his Surety, Paſe. 23.Car. 
B.r. By the Rules of this Court, but it war uſually done 
heretofore in the, Common Pleas, but now by the late 
Rules the pratiice there T ſuppoſe is agreeable to the 
pradlice of this Court. . 

If an Atturney do promiſe to appear for his Cly- 
ent, and yet afterwards refuſeth to appear according 
to his promiſe,the Court will compel him to appear 
for him, although he ſay he had no Warrant toap- 
pear. Hill. 22 Car.B.r.And jt he will not appearup- 
on the Rule of the Court,an Attatchment lics againit 
him for his contempt tothe Court, Paſe, 23. Car, 
B.r. & Mich. 24. Car. B. r. And falſe prafice.yet if in 
ruth be bad no Warrant, and do appear, bis Cly:#t if be 
be prejudiced thereby, may have an Aion upon tbe Caſe 
wu bim 3 therefore let Atturneysr be circum} ectmibat 

0. 

If there be divers Defendants put in one Declara- 
tion, an Atturney 1s not bound by the Rules of the 
Court to appear tor more of them,than ſich as trom 
whom he hath Warrant to appear, Paſc. 24. Cay, 
B. r. For their eaſes may be different, though the De> 


tlaration be joynt, aud tvery one may chuſe bis own 
'Atiurneys 
© If the Defendants Atturney do receive a Declara- 


tion againft his Clycnt trom the Plaiviitts Atturnc y, 


this is an , Appcarance for him. 11. Nt, 1459. 
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B. $. 24. MaiiPaſc. 1650. B.S. For thereby he admily 

his Clyent to be in Conrt, and takes upon bim ihe defenalf 
of bis cauſe. | 

-» Inthe Court of Common Pleas,upon a Cap1as iſſue 

_ in an ejectone firme, the Detendant 1s by the 

ules of that Court to appear and plead in one and 

the ſame -Term,but it is not ſo in the Kings Bend 

fer there he hath liberty to imparle to the next 

Term. Trin. 24. Car. B. r. It ſeems to be more reaſa 

able that bebaveliberty to imparle, that be adviſe wel 

what to plead, than tobe forced to plead in ſoſhortal 

ime. 

An Infant ought to appear by his Guardian, an 

not by hisAtturney,for he cannot make an Atturney 

but the Court may affign him a Guardian with hi 

conſent. Paſc. 24 Car. B.r. Trin. 1650. So that hi 

appearance by an Atturney is no appearance in Law, bf 7 
eatſe it is by one that hath no lawfull anthority # 
Peer, and the Law approves only of things lawfully 

one. 

 Thelike was held by Glyn Chief Fuſtice, Nichlf 

1656.B.8. © 

 Ifone appear in this Court, but doth not put inf C 

Bail, this is accounted to be no Appcarance, for it 

the putting in of Bail that Attatcheth the Cauſe inf B 

Court 3 yet in the Common Pleas, it is held a goolf C 
Appearance before Bail be put in. 7. Maii. 1650. 

Sp. &. to what intent it is ſoheld, © K 

' If an Atturney promiſe to appear for his Cly v 

ent, the Court will compel him to put in Bail 2 

m 

t 


for him. For the promiſe to appear implies the ff | 
_—_ cc: WG, 

' Ifone appear by a name which is not in truth his * 
Fight name,and-therctpon the Plaintiff declares ov 
LL oomomrpertteeres 4c rei »ainkf 


Inte appearance, but a conditional. 
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ll gainſt him by that name, he ſhall be eſtopped af- 
m$ rerwards to (ay that he is not right. named. 20. 


N 02. 1650- B. S., For he ſhall not be ſuffred to' take 
ueliy advantage of his own wrong to prejudice another there- 


1 
dll If the Atturney do appear for his Clyent but: de 


bene eſſe, that is, if bis Clyent ſhall like and approve 
of it, he may ſend back the Declaration delivered 


him upon his appearance, and is not bound to plead 


unto jt.14. Nov. 1650.B-S8. For this was not an abſo- 
Two Nichils returned upon a Scire faczas, and an 
alias ſcire facias do mount to an appearance up- 


'on which the party may *procced, 19. Ap. 1650. 
'B. Sup. - For it ſhall be accompted a ſufficient notice to 
= to appear, and tbe Plaintiff muſt not be delayed beyond 


reaſon.” 
Afidavit. 


" An Afﬀidavit made before a Maſter of the Chan- 
eery is of no force, nor ought to be read in this 
Court nor will the Court make any Rule upon ſuch 
an Athdavit. Trix. 22. Car. B. r. & Paſc, 24-Car. 
B. r. it is made Coram non Judice, as to this 
Conrt. 

- An Afﬀidavit ought only to ſet forth the matter 
which the party intends to prove by his Athda- 


Vit, and not to declare the merits of the Cauſe. 
22. Car. B. r. For the Court is to Judge of the 


Merits of the cauſe, and not the party to ſwear 
t 


$F The Plaintiff or the Defendant may make anAfida- 
'yitin the cauſe depending, and it may be filed here, 


but 


**% 
: 


43 The Proviical Regiſter; Or, 


but it caunot be admitted in evidence at the tryal of 


- 


the cauſe. , 
' An  Afﬀdavit- touching the tryal of the cauſe 
ought to be made before one of the Judges of that 
Court, in which the cauſe is depending. Mich. 24 
Car. B, r. For the Court may make extraordinary rul 


in extraerdindry Caſes for the ſpecdier proceeding in [ 
them. | 
An Athdavit made againſta Verdict is, not tobe a 
admitted, P «ſc, 23. Car. B. $\ For the oaths of 12-1 n , 
are of far more credit, than of one. ; q 
When an Affidavit hath been read in Court, ith, 
ought to be filed, that the other party may ſee it i 
and take a Copy of it,if he picaſe, By Rolle Chief Joly 
Rice. Paſc, 1655 to make what uſe of it he can for his at 
ventoge. I: 
Addition. : 
One may have one Addition at one day,and in one 
place, and yet may have another difterent Addition ti 
at another day, and in another. place. Mich, 22. Cary 
B. r. For ſome Addition,vzz. of Eſquirc,Gentlematiq 
'Yeoman, &. are no part of the name, but Additiowf , 
ad libitems, and as people pleaſe to call them. But the 
Title of Knight, or Baroner, is part of the partis,, 
name, and ic is material, to be rightly uſed in pleat 
ing, but the titles of Gentleman, or Yeoman are Ad: M 
ditions adplacitum to be ulcd or not uſed, Mich, 24 Ng 
Car. B. r. Or to be varied. | he 
But the Title of an Earle of Ireland, is not an AGF? 
dition adplacitum, Mich. 1649. B. S. Becauſe it ui}, 
an Addition given by Patent, which the Law tak «, 
noiice of , 6 
Awarby 


-- 
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uſe 
hat 
22 An Award thatis made, that one of the parties, 
xi who ſubmitted themſelves to the Award, thall pay 
"EF moncy in the houſe of a firanger, is not good, for 
thisis to Award him, to do a thing which will make 
XY him a Treſpaſſer, and ſo liable toan Action, which 
aF unreaſonable : Bur between Taverner and Skingle 
\Þ in Cro. Car. 1266. it was held otherwiſe there at- 
'Y ter a long debate 3 the firangers houſe there, be- 
* FI jog a Common lane. Mich. 22. Cay. B. r.But if the A- 
J#F ward be to pay the money in the houle of one of the 
«bY parties that ſubmitted tothe Award, ſuch an Award 
8good, for it implies a licence from the party, for 
him fo pay it there. 1c. Feb. 1650. & wolenti non fit 
muria. | | 
” An Award to pay mcney at the houſe of a ſtranger, 
may be a good Award:for he may come to the houſe 
I fin many caſes) and be no Treſpaſſer : but it he can- 
'F tot come to the ſtrangers houſe, without being a 
"F Treſpaſſer to him,there ſuch Award is not good, as I 
'F conceive. Mich. 22. Car.B.r. | 
"I A conditional Award is not good, becauſe it is 
"FJ not final co determine the matters in difference,ſub- 
ittzd to the Arbitration, as Awards ought to be, 
Mich. 27.Car.B.r. For if they be not final, they art to 
W purpoſe z for they beget trouble in ftead of making 
ace. . 
"If all the matters ſubmitted to the Arbitrators, be 
hot Awarded upon,thc Award is not good, Paſc.23. 
Car.B.r. Becauſe ſuch an Award is not final toend all 
bfferences ſubmitted. 5 p- 
| : ++ 0s ! |. | 
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An uncertain and doubtful award is not good, þ 
cauſe it makes notan end of all the matters ſubmi 
ted unto by both parties, but leaves them at largeſt 
ſue and trouble each other, as they were before thi 
award made. Trin.2.3. Car.B.r. For one party may 69 
firue the award one way,andibe other another way. | 
An Award may be void in ſome part, and yt 
good in another part, viz. if the award do make alfic 
end of all the differences ſubmitted unto the Arbitraif 
tors, by che parties, Trin. 23. Car. B. r, Mich. 24.Ca 


Fs 

If each party ſubmitting to the Award,hath pc 
er by the Award to compel the other party, citherby: 
Law or <quity to perform the Award 3 the Award 
good although the party be thereby put to his Ad; 
one Mich. 24. Car.B. r. Elſe it is not good, for that is na 


binding. in the Law to the performance whereof the 
E4annat compel the party bound, s | 
An Award that a thing ſhall be done to a ſtranga}Þ 
15 a good Award, it it appear that the parties wt 
ſubmitted to the Award,have benefit by the doing 
it. Paſc. 1650 B-$.4+ funii.For every Award is inte 
ed in Law to be made for the equal benefit of the partitifſ 
that ſubmitted unto it. 
It an Award be good in any part of it, to all tl 
- parties that did ſubmit to 1t,if the Award be brokenfſa 
in that part, an Action will lie for that breach, Path: 
1650. B.S. 4. Mni.For as to ſo much it ſhall be accoun 
ed a good Award, and is ta be performed,and the reſt of. 
the Award,tb ph unperfe, ſhall not vitiate that pit 
which is good. *vert, b 
An Arbitrator cannot delegate, or transfer t £ 
power given him by the partics that ſubmitted to thipk 
Arbitration, for it is contrary to the ſubmiſſions 
| a 


- 
# 
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ut an Arbitrator may refer a Miniſterial at, touch- 

& the Arbitration to another, Trix. 1650. B. $. 
+ For ſuch ati ſhall be accounted to be done by the 
0 himſelf, and the other that did the thing ſhall 

# accounted but bis ſervant. 

| The Court will not ſuppoſe any thing to be Award- 
 velled in an Award , which is not ſubmitted unto, ex- 
cept the contrary be made to appear. 10. Feb. 1650. 
;trafB. $. For this were to ſuppoſe the Arbitrators .to do 
wſtice by exceeding their Authority which the 

o 2 of the Law will preſume no man will 


Affirmance. 


It isnot proper to move to havea Judgment affirm» 

edafter a Writ of Error brought to reverſe it, before 

ic Errors be afligncd, but one may move for Execu 

fon upon the Judgmeut. 22. Car. B. r, For before the 

a Errors be aſſigned the Court will intend the judgment to 

ol be good notwithltanding 1 the bringing ' f the Writ of Errar, 
Wir « Writ of Error is many times brought meerl 

h delay the Execution, and without any juſt canſe 

rt} and therefore it is not improper | to move for execution, 

Emewithftinding a IWrit of Error be brought, if the Er- 

ors bach not . aſigned in dne time after the Wris 

HLAD _ 


Azrreement. 


- A forced Agreement of the party, is accounted to 

beno Agreement, and therefore the Court will-not 

- th&ompel him that did thus agree to'a, thing, to per- 
Jr his agreement. 22.Car.B.r. For the Law abborrs 


ic all foree and viclence. 
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- An Agreement which is made between the pulifo! 
ties only by Paroll,may be diſcharged and made wit 
at any time before it is broken by Parol withour Wt 
tisfaQion 3 for eodens modo quo oritny, colleim modo diſſiiue 
veiur, but after it is broken, it cannot be diſchary 
without ſatisfaQion of it. 22.Car.B.r.For bythe bread 
there is a wrong done th the party, which the words 
not releaſe withont ſatisfatition,lut before the breachy 
injury wes done to any party, nor any of them injured 
ſuch's diſcharge, 'V 
If an Agreement madeby Patol to do any thinggie 
be afterwards reduced into writing, the Parol agreſc 
ment is thereby diſcharged ; and it an Action be i 
be brought for the non performance of this agretW# 
rent, it muſt be bronght upon the agreement ſe 
diced into writing, and not upon the Parol aytt 
tnent; Paſc, '23. Car. 'B.' r. For both cannot ta 
together 3 becanſe it appears to be bat one Arr 
mert , and that ſhall be taken which is the lating 
&nd reduced to the greater certainty by writing] 1} 
for Vox emifſa volat, fed Litera (cripta mats 
it. | 
The Plaintiff and Defendant, may (by agr 
ment between 'them) give money'to the Jury be 
fore they paſs upon the tryal to defcay their cha Fo 4 
where the tryal is put off, and thereby they are for 
cd to ſtay longer in Town than they expectedti 
Mieh. 1649-B.S. For by doing of this the Fury cannoth 
intended to be made more fovourable to one party thalff 


1 


' 
| 
"F 


tbe other. '* 
By Rolle Chief Fuſtice : If the Plaintiffs Atturncy.! 
and the Defendants Atturney, do agree to things Wi 
order to the proceedings in their Clycnts cauſe 
though the Clycuts do atterwards rcfuſe to bn 


J the Accompliſy'd Arturney, ap 
0 their agreement, yet the Court will compel the 


- 
7 


Wtturneys to perform the agreement. For as they are 
Wit urneys, the Law doth allow them to make ſuch agree- 
mt7,and if the Clyent ſhould avoid them afierward, is 
oinld be miſchievous in delay of Juſtice. 


Attu#rnment, 


g An Atturnment made unto Ceſtuy que wſe, is a good 
Miturament in Law to the Feoffce of the Laud,itthe 
iagſenant of the Land have notice of the naſe, when he 
read Atturn Tenant to Ceſtrey que wſe. Mich. 22. Car: 
ls. r. For then he is not "ignorant in whom ibe 
redffate in Law is, and to whom he makes the Atturn- 


An Atturnment made after Sun-ſet, is not a good 
:Miturnment,for an Atturnment is a ſolemn ac, and 
rl Wwght tobe done ſo that notice may be taken of it, 
atuch ſhall not be prefumed to be in the night.Mich, 
" By Car. B. r. For that is time for reſt, and not for 


if . 
Gn 
, 


, Aſſumpfit or Promiſe. 
25. A promiſe that is made upon a ſufficient confide= 
otion, is, as if it were made upon a precedent con- 
<dÞition, Mich. 22. Car. F. r. For the conſideration ſhall 
tMEintended to be the ca;-ſje why the promiſe was made , 
hr careſe of which is alwaies preſumed to be before the 


&,0-An Aſſurnpſit or promiſe to do a thing upon con- 
mEration, that he to whom he made & promile, 
Fall urrender an Indenture to him, is a good conſt 
4 tion to ground an Action upon for wn 
vi- chis 
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this promiſe, although he to whom the Indenturely 
ſurrendred do take no eſtate by this ſurrender, Mid 
23. Car. B.r.. For though he take no eftate by tbe Ind 
ture , yet be may perchance have ſome tollerable 
nefit , by reaſon of the ſurrender , and he that ſm 
rendred it may be prejudiced by the ſurrender i 
therefore it is reaſon that the party ſhould be repain 
by tbe performance of the promiſe made before the ſu 
render. | ge | 
If one upon a good conlideration do afſume g 
promile to do a thing.he that promffed to do it, 
have a reaſonable time allowed to him tor the doy 
of it,and (hall not have liberty to do it at any tin 
during his lite. Hi). 22. ( ar. B. r.. For the party 
miſing, recetving a preſent benefit by the conſideration, # 
is not reaſon the-other party ſhould expect ſo lang. for tht 
benefit be is to receive by performing the promiſe , ast# 
whole life of the party,though the Law will ftreizhten m 
man in time for doing of any thing. | 
Where an Aſſumpfit or promiſe is the vey 
ground of the Action brought, there it mult be 
pleaded preciſely; but where it is but the induct- 
ment to the bringing of the Action, there it is not 
neceflary,to ſet forth the promiſe preciſcly in the 
pleading. Pafc.” 23.Car.B.y. For the ground .of every 
Adin which is brought ought to be ſet forth in the Plans 
' tiffs pleading, that the Court may judge whether that 
be cauſe of Aftion or not. 2% 
. Every contract made betwixt parties, doth w 
Law imply a promiſe that they will perform. the 
contract, Hill. 1649. B. $. 4- Feb. For elſe. tht 
Contralt would be idle and to no purpoſe , for wat 
of @ remedy in. Law to compel the parties 30 pet» 
formtt. | i. 
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T the AccompliſÞd Atturney. 49 
' He for whoſe benefit a promiſe is made, may have 
& an Action tor the breach of this promiſe, although 
Al the promiſe was hot made to him. Paſe. 23. Car: 

'B.r. For where the Law gives any benefit to any , 
mY there it alſo affords a reniedy to the patty 10 obtain 


}. } | 
. The conſideration to ſtay his proceedings in a 
Suit in Law, isa good conlideration to ground an 
Aﬀfumphic. 7 rin. 23. Car.B.r. viz, for ever, or for a 
x ccrtgin time. But if be promiſe to (tay Paululum teme 
il pus, it zs b:1d by ſoine not good. For the party to mhomt - 
ml the promiſe is made, ſhall be intended to receive be- 
Y nefit by the forbearance , and the other party may le 
prejudiced by forbearing to ſue for ever, or for a certain 
& time 5 but to forbear Paululum tempus, is ineertain ; 
| 2nd inconſiderable \ for it may be but for a minute, 
1h which can neither be profitable to the one, or a dammagt 
il ts the other party. Of this ©. for it bath beex adjudged 
both good and bad. | TI 
If one part of the confideration, upon which 2 


bk promiſe is made todoa thing againit the Law, and 
|| Ovoid ; yet if another part of the conliderarion be 
nor good and lawful, the conlideration is good to ground 
the > Aſſumpſi: upon, tor the conſideration: may be- di- 
9} fided, and if auy part of it be good,jt is ſufficient to 
make the promile good. Mich. 23. Car: B. r. Andthe 
nll jromiſe is the ground of the Aftinn, KL, 

2F - An Aſſumpfic grounded upon a confideration 
all yhich was pal bcfore the' promiſe made..is a good 
SAfumplit,itit be alledged to be made at the inftance 


by & requeſt of the Defendant, Paſcs 2.4. { ar. B.r. For 
ny King performed at bis inſtanee and requeſt,it ſhall Lein» 
+8 nded to be for his benefit,and for which bs is to make a 


Aﬀeer 


Y ftcompence 10 the other party, 
\ E 
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'Aﬀter apromiſeis broken, the party that made 


this promiſe cannot be diſcharged ot this promiſe by 


Patol, but where the promiſe is executory he may. 


Paſe: 24. Car.B. r. For bythe breach, a right of Adtion 
accrues t0 the party for the wrong done unto him by the 
breach, which cannot be releaſed by Parol > for before the 
breath no injury is done, nor any thing due to the party 
bythe promiſe. 

Where one becomes legally indebted to another, 
the Law creates a promiſe, that he will pay this debt; 
and if he do not pay it, there is a ſufhcient ground 
for the party to whom heis indebted, to bring his 
Action of Indebitatus Aſſumpſit, againft hint to reco- 
ver this: Debt. Triz. 24. Car. B. r. For where the 
Law creates a duty, it doth there pive a remedy to rt 
cover it. | 

If the day of an Aſſumpſit made be pleaded in fis 
Suresand not in words at lengtlf, itis erroneous, 
Paſc. 24. Car. B. r. For the time is material, and 

ures are n0t words to expreſs any thing, and pleadings 
muſt be in words. | 

In an Action bronght upon a promiſe, itis uſual 
to ground the Action upon one promife, in the ſub- 
ſtance of it,but to lay the promiſe givers wayes and 
by different words in the Declaration, to,the intent 
'that upon the tryal,the Plaintiff may reſt, or relie 
upon that way of laying, that -his witnefles are belt 
able to prove. Mich. 24. Car.B.r. For if tbe pros 
miſe be proved int the ſubſtance of it , it is ſuis 
ent. 

Fone be mdebted to another, and do promi feto 
pay this debt at aday to come,the party to whomhe 
made this promiſe, cannot bring his Aion for the 
Debt until the day be paſſed upon which he proj 
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fons for bis abſence. 


- edto pay it, By Roll Chief Fuſtice, and by German Ju- 


ſticez for he ſaid that the promiſe is a ſuſpention, of 
the Debt, Pro tempore, 29. fan. 1650. B. S. @- 
tamen. , gy 

If one'promiſe unto a woman, that in'confiders- 
tion that ſhe will marry with him, be: will inter- 
marry'with.her 3 this is 4 mutual promiſe, andan. 
Action ' lics' by either party againſt the other. for 
breach of it! 18. = I650. B. S. For-it ſhall be 
intended to be made for tbe benefit of "both the 
parnes. 


Appeal. 


Ina Writ of Appeal, all the pleadings are entred 
in Latin; but Counſel ought to count in French, as in 
real Actions in the Common Pleas. Mich. 2%. Car. 
B. r. | 

If in an Appeal;the Defendant plead in abatement 
of the Writ, and the Writ be adjudged good, it is 
peremptory,and he thall nar'be permitted to anſiver 
over, but ſhall be condemned upon the Writ. Mich, 
22+ Car. Br. Foy the more ſpeedy proceeding againſt ſuch 
offenders ist criminal cauſes. wy OT 
' In an appeal, the Appellant ought to appear in 
Court in perſon, yet upon a motion to the Court,the 
Court may admit him to proſecute his Suite by 
his Atturney. Mich. 22.Car-B.r. For there may be rea= 


The defe& in any Proceſs in an Appeal, doth diſ- 
continue all the Appeal, and makes: an end of the A- 
Cion,as well as a defect in the Original Writ. Hill. 
22. Car. Bur. This is in fav:ur of life which the Law is 
linder of. | 


k 1 Are. 
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Age. | 
Ys ws W = | | 
' It the: queſtion be,” whether the party be of full | 
Age, or withip Age, it ſhall be tryed by the Court, 


, and 
. » 4 


22. Car-B.r. And. by other concurrent proof made to 
tbe Court, as well as. by viewing of the party 3 for the 
Court in ſome caſes may be deceived, if they ſhould rely 
only upon the view of theparty. | 


Advantage. 


| It is not good practice to take an advantage againſt 
the Defendant; to. obtain a tryal the ſooner againſt 
him, tor it cauſeth clamour from the party,and makes 
him{oftentimes)preſs the Court for a new tryal. Hill, 
22-Car.B.r. And the Law would have all proceedings to 
be fair, aud without cauſe of clamour. 

He that will in plcading, take advantage of a par- 
ticular Statute, muſt ſhew particularly, that he is 
compriſed within the Statute. Paſe. 23. Car. B. r, 
For tbe Court is not bound #0 take motice of bis par- 
ticular concernment , except be ſhew bow be is 
concerned : but if it be a general Law, it is 6+ 
therwaics, 


\ Aſſize. 


The Kings Bench may hold Plea of Afliſes of land 
in the ſame County where the Common Pleas ſitteth 
and at the ſame time without Patent ; the reaſon 
ſeemeth to be, becauſc that an Aſſiſe nox eſt placituw 

fed quere(a, and ſo out of the Statute of Mag. Char. 1 k 
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by infpeQion of the party, and nor by a, Jury. Hill, | 


p 
4 
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"IF It is neceflary to have 15. daies between the teſte and 
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JF the return of a Writ.of Aſlie. 


An Aﬀiſe isto be Arraigncd in French, and firſt 
the Deferidants 'Councel doth: prdy-the'Court, that 
the Tenant may be called,whicth the: Court grant 
and thereupon he is called by the Cryer of the Court, 
and if upon-his calling he do--appear, theg'the T&- 
nants Councel do. demand Oyer of the Writ of Aſliſe, 
and the Return of it which is granted,-and thezeupy 
on he prayes leave ofthe Court that he may Imparle 
which is granted to a ſhort day after; and the Jury:is 
adjourned by the ;Court to.appear at that day-: Hit 
22. Car. B. r. This is teltingm remedium, and no fuck 
quick. diſpatch in other Civil Aftions. | 

Note that the Jurors that arc to trie the-Allile; art 
called Recognitors of the Aſſize. Becauſe they. take 
notice of the matter of ſeiſin or diſſeiſin by a matter enquite 
red, after the evidence given to. thein; or becauſe they ac- 
knowledge the matter of fad by ther Verdict, as Cowdl 


#it, Recognitosrr affirms. | ; 


At the day granted unto the Tenant to Impatle 


unto, the Tenant's called, and upon his appearance 
he pleads to the Aſſize in Latin, and upon this anit 


ſue is joyned between the parties, and atter-the Juty 


\.&r Recognitors of the Aſſize are examined upon oath 


upon a voire dire, whether they bad the view of the | 
land in queſtion,and- if they (ay they have had, then 


are they ſworn to try the Iſſue, and the Conucel .do 


proceed to give them their evidence.Paſc.23-Cax,Rit. 


Obſerve that in theſe Ations, the Fury view the land tw 


queſtion before evidence given, but in an Ejedment the 
Fury have tbe view after evidence, and not then bai by 


conſent of the parties. 
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Arr atone 
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Arraignment. | 


If in att Appeal brought, the Wiit be abated, the . 
endant' cannot be Arraigned (upon the count 
whi —_— upon:this Writ:P4ſc.23-Car. Br, I}. 
For the Writ is the foundation of tbe Count, ani if it 
Fail ;the Comntmeſt nteds fail, for there'is no foundation 
fer »be[ Arraignment. | | 
- A man'iwas Aztaigned for ſtealing 12 oxen, - the 
roner: coanfefſed he ftole 20: and was again Ar- 
 zaigned forthe / other $. and had judgment to be 
hanged. Apud Notingham circa 20.'Eliz. 
It the Deftendantiun an Appeal be -acquitted, yet 
he may'be Arraigned atithe 'Kings'Suite, Dyer, 
121, Mich. 14. H. 7. Rot. 9. and Trin. 14. Hi. 
Ronen 74 » 17 
' One Awbyythat had been(formerly)Indicted for fe- 
Jony upon the Stztate for having two Wives,and was 
Outlawed upon this Indi&ment, was brought to the 
Bar and Arraigned to this effe&. Firſtthe ſecondary 
on the criminal fide, ſpake thus, Awbry hold up thy 
hand, which the priſoner did z then'he proceeded 
thus, Awbry thou haſt bein "goon Indifed of felo* 
ny, and thereupon Out-lawed in due courſe of Law, for 
baving of tro Wivef , and haſt been  Arraignied there- 
bpon, what canſt thou ſay for thy ſelf, why thou ſhould 
ot - have ſentence of death pronounced againſt thee. 
-Priſoner, Ftoke this exception to the Tedidtment, that 
t#t 45 not ſaid to be found: per ſacramentum duodeecimn 
*-proborum & legalium' hominirm 3 and ] deſire T may 
have Twifden and Hales aſſigned for my Corncel.Court. 
You ſhall have them. Thereupon the Councel prayed 
that the priſoner might bring a Writ of Error to 
Crs _— Xn ET +: + ' Reverſe. 


Po tbe dccomplied duuney. +55 
J Reverſe the Out-lawry. Court. Lete, him haveit;Note 
that the Priſoner in ſuch caſe cannot be admitted. to 
bring a Writ of Error, until hethew ſome probable 
vl i greet of Error to warrant it. res 
it | Jo Civil Actions the Defendant may bring a Wri: 

- 8 of ;Error, before he. aſſigns any,Error, becauſe the 
#2 | . Common-wealth, is not there ſo much concerned, 
and there he puts in good Bail, to anſwer dam- 
mages to the party for his delay 3 but ,here can 
ie | benofuch thing done to the Common-wealth, 


mP Attaint. 


«t An Attaint doth lie againſt a, Jury, that do give, 
their Verdict, contrary to the evidence .thar. is 
given unto them. Paſe. 23. Car. B.r. Þy the Stat- 


7o 
- | & 23. H.7. 
15 | Audita Duerelas vV jt [43 
oo 


Where the Bail is detained in.priſon,in Execution 
y after the judgment, which was given agaiult the 
4 | .Principal,is rcverſed by a Writ of Errors there , the 
= || Bail may bring an Audits 2werela,to be diſcharged. 
p, | Paſc. 23. Car.B.r. Becauſe be is unjuſtly vexed by impri- 
ſoument with :ait lawful cauſe, | 

ſ; If one be taken in Exccution, and is- afterwards 
| ſet atliberty, axd then is taken againand detaine 
4 | i£din priſon upon the ſame Execution, he may briug 
n | his Audita;@werela to becnlarged Mich. 24 Car.Þ.r. 
y For by the eulargmnt of the priſoner, the Execution is 
- | diſcharged, and an Execution once diſcharged, is for ever 
giſcbarged, and cannot be received, for the diſcharce 


| 
ſuppoſetb ſatisfaGtion. 


\ 
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If a Nodgmeot given in another Court be res FF 
ed into the Kings Bench Court by a Writ of 'Erraga6 


8 Me andthe party who had the Judgment(notwithſian | if 
be £Fns the removal of it by the Writ of Error) do brihg 


4 Se an Action of debt upon this Judgment in the Cou 
by. Gagan ncreD he obtained the Judgment,as he may do,if 3k hel 
| terwar _—_— this Action of Debt,the Judgtnentſ(#: 
be Keverſed by a-Writ of Error,theDefendant againfiffto 
whom the Judgment was obtained, may bring his lis 
Audia £utrela, to be relieved againſt the Aﬀion'df 
Debt, brought upon the Judgment. 3.Feb. 1650.B.$, 
For when tbe Judgment is reverſed upon which the Atty 
on of Debt was grounded, there is no canſe left to ſupport 
- the Aftion 3 and therefore all proſecution of the Aftion af: iv 
rerwards, i is accounted in Law but an unjuſt vexation | gp 
which an Audita Querela lies. 
_* One Tritton that wasin Execution , brought his 
Audits Qnerela, and prayed he might be Bailed, and Þ* 
it was granted, and he was Bailed by four perſons. 7. 
Feb, 1650. B. $. For this Bailing of him is not a dif 
charge of the Execution 3 for by bis Baile, be is in caſte» 
dy of the Law, and if he make not out his Audira Que- 
, rela, he'or bis Bail mint render bis body in Execution a+ 


Pty; or elfe the Bal muſt pay the Debt for which he lay - 

Pe Fat £eeg- - WIE 8 1/4) ab Te 
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Dofor Cowels Book:called the Interpreter, is not 
a Book of Authority, to” be urged for: Law, tor it, 
was condemned to be erroneous and ſcandalous by 
Parliament, and by the Authority therebf, was pub- 
lickly Burned as erroneous and ſcandalous. By Rolls 
Chief Poſfice. ar forbids FT. jp ooh k 


— 
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the Accompliſh'd Atturnty. 97 
- A Verbal authority given by divers Plaintiffs,in ag 
foci of Treſpas,and Eje&ment todeliver a Leaſe 
of Ejectment ypon the Land, though the Leaſe be 
kned and ſealed by them off of the Land Let in the 
aſc, is a good authority to execute this Leaſe. So 
FE held in a Tryal at the Bar, between Vanlore and 
ent Crook, Mich. 164.9. 7. Nov. F. S. For nothing paſſeth 
ni from theſe that deliver the Leaſe, by vertme of ſuch de- 
his J livery, bat from them that made the or and their 
"off antbority by word for another to deliver it is no more, _ 
SY than if they had themſelves delivered it 3 and the. g- 
i Y ther is but art inflrument to p#t in Exccution the mind 
rt ff of the Leſſors, as their own bands bad, hadit been de- 
'1 tvered " themſelves. 
or 


ul 
go 


Apwnrtenant and Apenidant 


Yards, Orchards and Gardens,are Appurtenarices 
toa Meſſuage, but Lands cannot be ſaid tobe Appyt- 
tenant to a Meſſuage, though they be uſed with" the 
Meſſuage, for the Meſſuage is a Mefſuage, though 
the Lands be taken away. Hill. 23. Car.B-r. But yet 
irnot ſo if the Tards, Orchards and Gardens, are takgn 
away from it, for then it becomes but a Cottage or 
Tenement. 

'Gne Meſſuage cannot be Appurtenant to ang- 
ther Meffuage, for they are (both) entire things 
of themſelves. Paſe. 2 24. Car. B. r, And things 
Ithat are entire, are ſo themſe lves , without re- 
lation to other things , as ” mm of, or dependant #p- 
m them. 
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Account.  - 


' An AGion.of Account, or an Aion. of Drills 
or an Account ypon the Caſe, liesat the ele&tion 
the Plaintiff, againft one. for receiving money oli 
third perſon for the uſe of the Plaintiff, although 
had ne authority given him to reccive.it. Hl. % 
Car. B. r. For ut is the intereſt that the Plainifiiy 
bath in the money paid for bis uſe that pives half 
the cauſe of Attion, ayd it is a receipt of the many” 
that makes. the other party Iyable to the Aftion, aulff © 
it matters not by what Antbority he received it. 
The Statute of limitations of Actions, doth ,natlffiy 
bar the Plaintiff frombringing an Action of accounty, 
although he do not bring the Action within the time 
limited by the Statute, for before that Statute, oneIiſ; 
that had once cauſe of Adcion, might bring it at am 
time afterward without refiriction of time, and thi y 


.Afion, is not mentioned in the Statute. Trin- I65 
20. Juni, B.$. And conſequently not barred by it, 
\ Statute being in reſtriftion of the Common Law. | 
__ An Action of Account doth,not.lie for Rent (+ 
Jone)due and arrear,for the Rent, demandable js cet- 
rain, burif the Rent be bzhind, and there are (alls)}+ 
_other things mixed with it, for which the Action vi 
. brought, thenan Aion of, Account may be.broughtY; 
. for both of them. together, becauſe it is incertain uÞlth 
on the whole matter,what is.duec.to the Plainil i 
Trin.1651- B. S. For an Altion.of Account doth it 
ly that the Plaintiff doth not know what is juſtly due Wiha 
m, but requires the Defendant to declare and ſatiitF* 
what is due. ' 
' Ifone reccive money due to me upon an Obligathſic 
L 


PIES ſivonipleſb'd dtiurncy. 5g 


ar for:Rent Uye tome, I may either have an A+ 

amef:Accountagainſt him asmy recciver, or an 

tian of Deht,or an.Aecount uponthe Caſe,asow- 

cine me ſo much money as he hath reccived z though 

1 721! theſe caſes he hoth receive the money withouc 

l yconſent,Tria1651 -Bi8. Foreby this receipt of anothers 

WE wn, be hath made himſelf lyable in Law, to give an Ac- 

Y yrs if the monies (be :incertain,, or ta pay them to the 
ity jos rt ito whom.in. Lay they are oe) | | 


ITT v | A . 
TH [385 '\ = | 
of  diditer, 


FO things are in charge with the Kings Audi- 
INStors which are not in the Crown. Paſe, 24.Car. B. r, 
wy fr thing cannot be veftedin the Crown, nor taken out 

x rown, but by matter of Record, whieh-the Andi- 
00W ors Books are not. - 
VE Auditors afſigned by the Court,upon an Action of 
mo brought to receive the Account, are proper 
pes of the cauſe. Trin. 24. Car. B.r. viz. whether 
party accountable bein arrear or not. 


Argument. - 


*Two that are of Councel on one fide, 'ought not 
© Argue'for their 'Clyent both of-them upon one 
'Fad the fame day, exceptit be for | concluding of all 
' Arguments whichare intended to be made for 
t party.Mich. 1649:B.S, By the Cuſtom of the Court. 
t one of orte fide and another on the other fide, may ar 

Se #1 042 
F'Ie is not the uſual courſe of the Court, for one 
Founcellour to argue the ſame Caſe twice, By Roffe 
if Fuftice 12, Nov. 1650. B.S. For its intended, 
that 


" "bo The: 'P radical 'Regifter; ; Or, " 
that when be fixft Argued; be:faid-all be tonld for] 
:Clyent, and -the _- will not admit the ſamemilif 
tobe repeated, but will bear —_ mn cant ſo, 4 
ond —_ | ; 1 


- : - Hide end fide Prov. 

-Þ. 
+ A Tenant tfor life may pray'in Aide of all ay 
ors aSarc in remainder of eftate in the Lands 
whichheis impleaded. 1649, 29. Fulii, B. $, Forth 

are all concerned by reaſon of their ſeveral intereſtr,ta 

fend, the perietis Eftate wpon.which their near 

d. 


Baron and Fem. 


A Naa Aion of Debt doth lie againſt the H 
for goods that were delivered to his Wite, | 
may 'be intended that thoſe goods did any \ 
_ to the uſe of the Husbaud. Hall. 21 . 
' Tf they come to the wſe of the Wife, abey i 
rj ſaid to come to the ufe-of the Husband 5. 
w". Huband and Wife are but one perſon in Laws | 
hoc » Op I 
AFem Covert cannot ſubmit to an Awird,for 
ſubmiſſion 15a free Ac of will,and the will of a ba 
Covert is {ubje& to the will of her Husband, anal 
15 not free. Mzch. 22. Car. B, r- But anotber pt 
may ſubmit to an Award for a matter which conc 


the Fem, and ſuch a ſubmiſſion is a good ſubneiſſun 


JF" the Actompliſk'd Atturney. 6x 
aw. For it may be be may receive benefit by the ſubmiſi- 
as yet if be do not, 34 matters not. | 3 019] 
0 A Feofment made te a Fem Covert is a good Feof- 
"Hent-in Law to paſs the Lands, if the -Husband do 
| Mow of-it, until the Husband do diſagree to it,forif 
Kcdifagree from it, the Feofment is not goods, for 
Hil he diſagree to it, it ggth not appear bur that he ' 
-Fooſented toit, and a Wite may give or take with - 
| lie conſent of her Husband 3 for ſuch giving and 
s king are aid in Law to be the Acts of the Husband 
r od not of the Wife: but if he once agree to it; 
ole cannot afterwards diſagree from it, and if he 
"hace diſagrece , he. cannot afterwards agree to 
g. Hall. 23+ Gar. B.r. Foy this were to do and 
4 A Fem Covert may take a thing, though it be not 
Deed. Hill, 23. Car. B. r. viz. If ber Hutband 
{Saſezt to 3t , for it ſhall be intended for bis benes 
if aFem (ole be indebted to I. $S: and afterward 
he Fem doth - marry, this Debt is become by the 
, iW@criage, the Debt of the Husband and of the Wite, 
x the proper Debt of the Wife, and the Debt of 
Huasband in right of his Witc, and the Wife muſt 
{ſued for this Debt joyntly with her Husband; and 
; {6 the Husband die, pending the Suite, yet is not 
Dc Debt gone, but ſhe may te ſued for it after the 
Kath of her Husband 3 but if the Husband be not 
rihilled for this Debt during the life of kis Wife, he 
an never be ſued for it after her death. Poſc. 
idk lh. Car. & Trin. 24+ Gar. B. r. Vs, By a new 
"Y lon. 


an fa Writ be ſued out againſtPasbanyd and Wife, 
#: ns | and 


6&2 The Fraflical Regiſter 01," 
and'the Wife only be avreſted\and* veceinev it 
ſon tbe ſhall file a common Beply, - and: Þave'al 

| perſedeas' to difcharge'pet ; duyif þer Pusbany 
ip bearreffed;he muft appear fox bim(vl6 a ny 
Wife: Per Mugiſtrum Liveſay, & & allb#8c0; Pafy 
Car: fecundi' Regis: i 


b 


' - KRecovery iti #perforal ARtioh, is 4Bar fl pp 
ther perſonal AQions touching the ſame matrer.} 
22. Car. B-r. Thitis to ſay, it it a Plex int Bay t 

ptrſonal- Attion browght againſt the Defendants t1 
76h the Plaintiff did formerly bring an Attire aa 
bim for the ſame matter, and did recover againſt | 
and therefore be prayer the Fudgment of the Comrt,s 
ther he ſhall be permitted to gone in bis fetond 
—_ 3 for th man is to be doubly _— for 
canſe. 
- Inan Adin brought to recover a thing from at 
ther, if a:yecovery be thereupon had by the Plaink 
the Defendant tmay plead: this recovery in Bar off 
fecond Action brought againſt tim for 'the (aft 
thing. 21. Car. By. for the reaſon aforeſaid. 8 
A Plea ini Bar which doth not give 2 fullanfwer{ 
all the matter which is contained in the Plaintiff 
Declaration is not a good Plea. | 21. Car. B. r. wp 
IF it anſwer not all the material matter of it. Foy 
appears by the matter of the Declaration unanſwer 
that the Plaintiff hath cauſe of Altion notwitbſtant* 
ing that which the Defendant hath ſaid to the 
Frary. 
It the Plaintiff do reply to the Defendants Pleat 
Bar, this replication isa confeſſion in Law, nu 
1 | 


© 
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ffs in Bar is a good'Plea as to the-matter. of fort; 

hough the Plea be not good: Trim, 23. Car: B,-r. 

Withe Plaintiff bath' ſlipped bir advantage of De- 

I nx ing #6 the Defendants inſufficient Plea by replying 
[pot 3! 


0 3t; 

'Yf an Aﬀtion of Debt be brought againſt any one, 
id he imparles till thenexcTerm, yet after his Irti« 
\Sarlancc, he may plead that the Plaintiff is Out-law- 
» Sin Bar of the Action. Trix. 22. Car, B. r. For af 

WO! ed perſon cannot take any advantage off the Law 

 ifwainſt another ſo long as he ſtands Out-lawed. Bar a Plea 

lt 4batement of ancient Demeſue &c. muſt be pleaded 

me Imparlances becauſe wben the Defendant Imparles, 
7a : be admits the Court to bave Juriſdifion if the 
of , Baile. 

By Glyn Chief Fuſtice, Trin. 1657. It Common 
;noWaile be put in co the Plaintift in an Action depend- 
ati here, that Baile fo put in, ts lyable-to be common 
of Wile to all other perſons that ſhall puc in Declaras 

ons againſt him, ſo that the Declarations be 
if in the lame Term, This is the courſe of the 

A, IEG 

will In the Caſe of Fones verſirs Price, it was faid by 

8 0 Chief wftice, Trin. 1657. That alchough one be 

Wile for the Defendant in an Action, yet he may be 

#{@vitne(s for the Plaintiff in the fame Action. Q. 

nor the Baile fecms to be concerned in the Try- 


*Þ One that is in Execution, is not Bailable by the 4 (vo : 
a iofav. Hill. 21. Car. Br. For Bail is put in to ſecure 198ffT © 


hetPlaintiff, that the Defendant ſhall perform the Judg- 


ment 


Ya 
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ment of the Court, and now the Law hath determi. 
the maiter,and there remains only for the Defendant 
perform the Fudgment, and for the not performing uh 
lies in Execution. ID y 
Before a Capias is taken out againſt the Bail, 
Principal may render his body to the Marfhal of the 
Court. And then the Defendants Atturney oughtt 
get a Certificate from the paiſen, that the Defe 
dant is in cuſtody 3 and thereupon the Þaſter of 
Dffice will diſcharge the Bail peece,by waiting 
didit (ce upon it : otherwiſe th? Bail are- chargeable 
notwithſtanding the Pziſoner is incuſtodie, Stred 
ters 17-per Cur. Trin. 18. Car. 2di. | 


| Onethat had been Indicted thirteen years befon 
for (ſuſpicion of murder in poiſoning his ſervant, 
brought in Court by a Habeas Corpus, and was bath 
ed to anſwer the fact. 21 Car. B. r. This was ft 
mitted by the Court to be done 5 becauſe the Priſn 
er had been fo long in Priſon without any proſecut'l 
| o* of the Enditment againſt him , in favour of bi 
erty. ul 
//\ © Though one that is in Execution, do bring a Wiit 
ot Error to reverſe the Judgment given againſt him 
yet the Court will not Bail him, except there appeatith 
unto them very apparent Error in the Record. 2tſth 
Car. B. r. For elſe thcy will ſuppoſe that the Writ of Er 
ror is only brought to gain the parties liberty, and ſo Wil 
fruſtrate the effef of the Execution. ty 
That if the Defendant render himſelf to cuſtobpſl 
in diſcharge of his bail, upon the dap of the Keturd 
of the ſecond Scire facias againſk the Bail, Scdents 6 
Cur. 02 if an Axion be bzought upon the Kecbſ# 
| nizarith, 


FP 


AE A 
TT the Actomplifh'd Atturhey, f- 
I hizance if ye render himſelf upon the day of the re: 
"turn of the Pzoceſs againſt the Bail, ſedente Cur, 
# tbe Bail are diſcharged. Per Magiſtrum Liveſay & 


Jios, Paſc. 21.Car, 2. Reg. 


© One Arnold Fames that was Bailed in 44. and 
f5 year of Q. Eliz. upona Judgment given againſt 
im in the Lord Majors Court of Lmdon, was 
brought into Court by a H:beag Corpus. Trin.22:C pr, 
br. The priſoner was ſuffered to bring his Habeas Cors 
vel pus bceateſc be bad gone under Bail ſo long, and no profe= 
dtion againſt bim that be mghy diſcharge his Bail. .. 
* The- Court did take Bail for a priſoner, againſt 
whom an Apeal of murther was brought, becauſe 
at he did not flee for the murder ſuppoſed, and 
wel tad been formerly Indicted for this murder , 
ar ind acquitted upon the Indictment.” Mich, 23+ 
Pr Car. B. r. Upon which preſumptions they eon+ 
ſar ceived be was not guilty,elſe would not bave Bailed him, ; 
ut Bail pieccs are ſmall pieces of Paxchment,in which 
firs written the ſubſtance of che Bail, and are filed in 
the Office of the Court. Mich, 22. Car.Br  _. 
Vim If the Plaintiff require ſpecial Bail, he ought to 
ui few his caiile of Action, bctore the Judge that takes 
peFthe Bail 3 or cle, to declare againſt the Detcndant,' 
21-Fthat it may appear to the Court, that there is cauſe, 
Erfwhy ſpecial Bail ſhould be given, otherwaies cam<. 
6 lion Bailis fo be filed? ii now by a late Sta- 
- Jute, if the Praintiff do not ſhew the gauſe of A- 
ion 1n his Writ by way of  , _ Bile, &c. the 
Mktendant may file a common Bail. , And if he will 
; max declare againlt the Defendant till after 3. Terms, 


$1 


| what evcr the cauſe” of Action be. Hill. 22, 


þk Car, 


anlh 


nehen by the courfe of the Cougt he tauſt take common. - 
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Car. B. r. Trin. 24. Car. 1650. 22. Juuit. For jg 
ſhall be intended that 1he cauſe of Attion is not ſo great a 
29 require ſpecial Bail becan{e the Plaintiff makes no may 
haſte to proceed. 

Where one is ſued as an Executor, he is ot com-iſ. 
pcllable to put in ſpecial Bail 3 but in calc of a Des 
ftavit tor waſting the goods of the Teltator,or where | 
che Action is-brought tor ſomething done by hin}! 
fince he became Executor, and that muſt be by me-ſ/ 
tionin Court. Hill. 22, Car. B. r. Note, for in thefar; 
mer caſe he is lyable no furtber than he hath aſſets, be t 


canſe of Aftion never ſo great but in the latter caſes be iy 
and therefure ſhall put in Bail, ſuch as the Altion woull 
require if he were not Executor. 
tan Action be brought againſt Husband and Wike, 
and the Husband is only Arrelted 3 yet the Husband 
maſt put in Bail for his Wite, if the name of the Wiks 
be in the Writ, elſe he is not bound to put in Bail for 
her. Hill. 22.Car. B.r, For it is the Writ that warrant 
the Bail.” Not 
One may depoſite a ſum of mony in Court 1n lie 
of Bail, if the Court pleaſe, and they may thercupog, 
order the Plaintiff to waive other Bail. 22, Car.Rt. 
& Trin. 23- Car. B. r. If the ſum depoſited be ſuf: 
ficient to ſatisfie the Plaintiff in caſe the Tryal paſt h 
for him; for then the Plaintiff can ſuffer no incor” 
venience by it > for the Court may: order him to kw y 


the money depoſited , for 1a Sati:faftion after ſuch tr 
had 


abs "y 
If the Defendant do render his body in cuſtosÞ! 
dy in diſcharge of his Bail; the Plaintiff ought vj” 
the Rules of the Court to make his choice wht; 
ther he will proceed afterwards againſt the Prilly 
cipal or the Bail. Hit}, 22. Car. B. r. For be ouge, 


” nh =» xm om 
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> One thatis within Age, is not to be admitted tale: 
Bail for another. ' Trin. 23. Car. B.r. Forheisnagh, 
perſon, ( of himſelf.) reſponſable at the Law 3 as on 
"that is Butt muſt be for him for whom be becony 
Bak S 

. > One cogymitted for Fe'ony and brought into thi 
"Court by MS Habtas Corpus, may not be Bailed with 
teſsthan four Suerties, Hill, 23 Car. B.r. For the Crimt 
being Capital, requires extraordinary Bail, in reſpeft of 

the Kiyjodoms concernment. 
The putting in of a Declaration,and the acceptance k 
of it by the Defendants Atturney, with the privitgg 
ur 
In 


of the Plaintiffs Acturney, is counted an acceptangÞ; 
of the Bail. H3!?.23. Car.B.r. & 1650. Paſc.14.Maif; 
For. by actepting the. Declaration he takes apon bimb 
pleat. | 
7: M64 Bail put in before a Judg,the Plaintiff hath a0 
dates rime to except againlt it, which if he doth not 
do, then the Dcfendants Atturney may take it awaj 
from'the Judges Chamber, and file it nolens volew 
the Plaintiffs Atturney, and if the Defendants dot 
net file it in time, he incurrs the penalty of 5. 6 
Mich. 17. Reg.per Cur, _ g 
If a privilcdgcd perſon in this Court, do bring any, 
ACtion againſt another in this Courtzhe ought by they, 
courle of the Court to have ſpecial Bail put 1n wF'+. 
his "Aion, Hall. 23, Car. B r. Whether there ffs, 
\caufe for ſpecial Bail or not. This T ſuppoſe is ex. griaflc, 
14. _—_— 
-Though one be Aſſigned by the Court to bed p 
Councecl on Record for a priſoner, that ſtands Indic, 
6 of Felony, yer hH& ought not to move to have thel 
priſonor Bailed. Pafc. 24. Car. B. r. For be muſt mi x 
move for things »gtinft Lay. ol P 
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- One that is Out-lawed, ought not t6 be Bailed 
wbil either the Out-lawry be Reverſed, orellſe he 
hath brought a Writ of Error toReverlſe it.Paſt:Car: 


b.r. For an Ow'-lawed perſon is to receive no favoltr 4n 
the Law 3" for the Law takes not notice off an Ont- lewd 


perſon as a Subjet, but as a Rebcl. 


One fivgle Judge will not Bail a prifoner in a dif- 
icult caſe,but will adviſe with'his Companions.Paſc. 
24. Car. B.r, $0 cattions are they noi" to do ny theig 
gainft Law. 

One thatis in Execution, in cuſtody of the Mor- 
ſhall of this Court is not compellable to find Barfif 
mother Action be brought againſt him, but if he h: 
mthe priſon of the Fleet in Execution,and an action 

& brought againſt him in this Court, | he muſt ci;hex 


{removed and committed unto the* cuſtody of the 
*EMarſhal of this Court, orelſe he muſt put in Bail _ to 
\Fthe Action. Trin. 24#Car. B. r. For when be is in cut J= 
wh, there needs 120 Bail to bring in bis perſon, for Bel 


mended to be alwayes in Court ready t» anſwer 1b$ 
» but he that is a priſoner in the” Fleet, rhonegb 


et be is priſon , yet this © 0%, "tan bzve no cer- 


uinty 10 bring in bis perſon to appear here 3 #nd 


werefore he muſt either be ptr: b:re, or pt 1 in 


"Before a Superſedeas be iſfued forth upon a Writ of 


* Aſerror brought,he that brings the Writt of Erxor in 


=Fome caſes l1mited by ſeveral Statutes, ought to put 


Jf{pecial Bail to pay what ſhall be due, it thc jadg. 
oy 


Yue lent be afirmed. Trim. 24. Car. By. Becauſe ther 
x Wbops execution,and ſo delayes the Plamniiff,, and fivee 


to extraordinary charges. 


I It is not ſufficient: for the Plaintiffs Atturney only. 


dmark the Roll for ſpecial Bail, but he ough: alfo 


T1 tQ 


 Faiyggs 


go ThaPrefhical Regiſfttr 30r, * 
togive the Defendatits Atturney notice: that ſpecial 
Bail is required-to._the.. Action-; Mich! 24+ Car. Bi 
For tbe Roll maybe marked without / natise, and ſo hi 
kzow nothing of it, and plain prattice is alwaies th 
beſt. and moſt , beneficial for Plaintiff and Defem 
a] _ | of 


1 


- Upona Bail, put in upon a Haheas Corpus re: 
turnable imedfate, if it be in Hill. oz Frin. Term 
, Und thy Declaration be delivered 8. daies befoze the 
end of che Term;then the Defendant muſt plead) to 
enter:: but if it be:jm Mich. Term, and the DÞeclart: 
tion, be detivered! befoze Cratio, Anim.v92m Eaſier 
Term befoze Menl. Paſc. then the Defendant. mu 
picadto try thyſame. Term. Per Magiſtram Liveſay 
& alios,Paſl. 21-Car. {ecundi Regis. | | 


If the Judgment be reverſedyby. a: Writ of Error 
which was given againſt the Principal;there tay bt 
a ſpecial Writ taken out to diſcharge the Bail. Mich 
24. Car. Br. For a diſcharge of. the Principal is a di 
charge in Law of the Bail. 2 
" Bailis to be accounted good Bail, which is taken 
de bene eſſe, and before it be filed until it be queſtion 
ed. and diſallowed. Mich. 24. Car. B. r. Upon. «© 1 
amination of it before the Judge. Hill. 3 649. IT. Bf 1 
For before that, it appears nit that the. Plaintiff acceptl ÞÞ © 
Soha. ha | | ah 

tt 


it. | 

'” Pail is ſocalled becauſe the party bailed is delivery 

ed by the Law into the cuſtody of thoſe that 'are hv 

Bail, and whoare to'anſwer the party if they dogal 
roduce the principal co do it. Trin. 1650. B. KR. 1$: 

ets derived of the French word Bailler, 10 

' diver athing to another. © lt © | - 
5 3-80 "' (; eld » 


the Atcompliſty; | tturney. 21 
--.If the Plaintiff do not declare againſt the Defen- 
dant in three Terms after Bail is pat in, the Bail is 


in 
'k | not chargeable. Trir.1 650. 2. 7ulii. For then the De+ 
th fendant ir togo only upon commm Bail by ib: Rules of 
"n  the Court. ; 
It the Plaintiffs Atturncy do only tell the Defen- 
'Þ dants Atturney, that his Clyent is to put in ſpecial 
re: © Bail, ic is ſufficient; and there common Bail is notto 
m | bead mitted, although the Roll be not marked for 
the © ſpecial Bail. 3. Feb. 1650. B. $. For thenotice 
to i hat there ought to be ſpectral Bail, is the thing requi-- 
r«&Þ| 64, and the marking of the Roll , is but to give 
fer Y notrce+ 
uf If one that lies in Execution do bring his Au- 
ay, dits Dnerels , he is Bailable. 7. Feb. 1650. B. R. 


So beld in Trittons Caſe. But it muſt be ſpecial 
Bail, ads £6 64 

By a Rule of the Court, the Plaintiffs Atturney 
muſt receive the Bail given before the Judge, trom 
the Judge himſelf the ſame Term ir was put in, upon 
pain of tive thillings. 21. Feb. 165c. B. R. For it con- 
'terns the Fudye 10 be eantions in taking of Bail, and to 
ſte that there be 1» miſcarriage in it. : 

When one becomes Bail tor another in an Action of 
Debt, he doth (in Law) affume or take upon him to 
render the body of the Principal, it he be condemn=+ 
ed, or elſe to pay the Debt he is condemned in.Paſe, 
1652. per Rolle. Br. And if be do cither 3t is ſufficient 
to diſcharge himfelf. hy 

Until a Capias be Returned againft the Principal, 
the Bail ſhall not forfeit his Recognizance for the 
Principals not appearance, by the Ancient Courſe of 
the Court 3 bur at this day by the indulgence of the 
Court he ſhall not forfeit his Recognizance, it the 
| EF 4 Principal 
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rincipalcome in at any time before the Returnof: 
the ſecond Scire Facizs againſt the Bail. Triz, 164k 
B.S,This js in favour of the Bajhand the Plaintiff i 15 ma 
much prejudiced thereby, © 
If one that is to be a witneſs' in the cauſe be fled 
for Bailin the (ame cauſe, upon a motion and other 
ſufficient Bail tendred 1 in his room, the Court will 
diſcharge that Bail given, and order the Plaintifk tg 
Accept of the Bail tendred, This was done jn the Caſt 
of the Lady Gray.Paſe.1656. Elſe it would be miſchies 
Voies to the Defendant, for a Bail cannot be a witneſs, for 
heis concerned in the cauſe. ' 
' Tf one beſued in this Court for ten rounds or w | 
bove;the Plaintiff may by the courſe of the Court te- 
quire ſpecialBail,but if he be ſucd for a leſs ſum,conty 
mon Bait is to be accepted. For the Law thinks not fit 
m—_— the Defendant to putt in 1 ſpecial Bail for ſo ſmal 
8 ſunt. © © 
| Special Bail is not (generally)to be given in an As 
ion of Battery,yet in ſome ſuch caſes,the Court will 
compel the Detendant to put in ſpecial Bail, viz, 
where they perceive it was a foul Battery, and much Fl 
dammaye done by it to the Defendant ; elſe the As 
© ion ot Battery, is thought a {light Action, and not 
worthy of ſpecial Bail. For the Bail 14 given in reſpect of 
anſwering the Plaimiff bis dammages which may require 
ſpecial Bail. * 
In the Caſe of Oſborn againſt Chaworth,Paſc.1657- | 
it was ſaid by Glyn Chief Fuſtice. That if the Detens Il 
dant doth tender - ſufficient Bailto the Plaintiff, and 
he will not accept of it, that rhe Court upan exams. 
nation of the-matter, and tinding the Bail to be ſuths Wu 
cient; may take it and allow of it whether the Plain» 
tiff will or no. For the Court is an indifſerent Jug | 
betwixet the parties. W'; 
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-.If there be no Writ in the Roll, nor any no- 
tice given for ſpecial Bail, and common Bail is 
filed , the Plaintiff cannot by the courſe of: the 
Court, require ſpecial Bail, By Rolle Chief Fu- 
ſlice. Forut was the Plaintiffs fault be had no other 


Bail 15 not to be accounted Bail(properly) until it 
kt hled, for then and not before it is upon Record. 
by Roll. Chief Tuſtice. Viz. ſo as the Court may take no« 


tice of it. | 
-It the Defendant put in Bail before a Jadge.and it 
pallowed,and yet he will not file it, the Plaintiff may 
Yithe will at his own charge tilc it. By Rolle Chief Ju- 
fice. Paſc. 1655. to avoid Error, otberwiſe it migbt be 
miſchievous to the Plaintiff | | 
In the Caſe of 7/alker againſt Bury Trin. 1658. by 
Ghn Chief Juſtice, the Defendant cannot change his 
Atturney without leave of the Court, ©. ramen, and 
A, Evicther the Plaintiff may do it. It ſeems not. Nam 
1 by eadem in utriſque. | 
2. 1t Bail be taken by the Judge , de bene eſſe, the 
ch Baincift ought by the Rules of the Court, either 
As Wo-allow the Bail, or to ſhew cauſe to the con- 
of Fitary. By Rolle. That if it be good, be may be forced to 
of Weep 3t; or if t be not, that the Defendant may provide 
ire Witter Bail. | 
The ſufficiency or non ſufficiency of Bail ought to 
9 -furſt examined by the Judge at his Chamber,betore 


3 759RQo =:s a == 


> Wb Court is £0 be troubled with the matter 3 tor the 
nd Fcourt is not to be troubled in ſetling of matters 
at {tordinary proceedings , but if the Judge cannot 
fs Wake the Pla ntiffand Defcndant agree inthe giving 


0» 


Y 


d taking of the Bail,then the Court is to be moved 
j A 4 n 
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in it 3 whereupon they will order both parties 
attend and the Bail alſo, and will examine the 
of Action,and the Bails ſufficiency,and ſettle the mi 
ters in difference according to reaſon. By Rolle ( 
Fuſticez which both parties muſt abide by. 

By the new Rules of this Court,an Atturney ought 
not to require ſpecial Bail. to his Action , exce 
the Cauſe of his Action doth by the Rules of the 
require it. 

By Glyn Chief Fuftice, If onc be brought into 
Court by a Habeas Corpus and doth put in Bail her 
that Bail is lyable to all Actions, which this Plaivf 
tiff, at whoſe Suite heis brought in , wherein | 
ſhall deelare againſt the Defendant at a 
itne within three Terms next after » but not ff}: 
terwards. Paſc. 1656. B. S. For if there be 
Declaration againſt him within three Terms, be 


by -y coxrſe of the Conrt go at large upon co 
Bai 


The cauſe of marking the Roll for ſpecial Bail uy 
this Court was chiefly,becauſe the cauſe of Actiondl 
not appear upon the Latitat,by which the party waſj 
Arreſted, but it was to be made appear by the Deel” 
ration. By Glyn Chief Fuſtice. But now the courſe of 
Court is othergviſe > for ſpecial Batt cannot be require) 
but where the cauſe of Altion is contained in the WritY 
and in the Common Pleas where they proceed whont s 
Original, the cauſe of Action doth eppear , and 
_ is no need of marking the Roll for Spec 
Bail. 


If Judgment be affirmed upon 8s Writ of E 
inthe Exchequer Chamber, no Execution ſhall i 
againſt the Bail in the Dziginal Action foz io 

£0 
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| taxed Occafione Dilationis, Per Magiſtrum 
aul Lora & alios &c, Paſc: 21. Caroli fecundi 
TE 


- 
: 


Brurobary. 


ep Burglary may be committed by one, though he 
"ll d0not break 2 houſe open, for 1t he be within the 
houſe, and fieal away the goods in the houſe, 

thiff| and+-open the houfe on the infide, and go out and 
heel carry; away the* goods, this is Burglary. Trin. 22. 
il Car. B. r. For this is in Law a violating of the 


n le} lwuſe. » and depriving of the Dweller of bis ſafetie 
ol in 2: + 


| ny 
t 1 Th 
2, Bankrupt. 
43. Sg 

vHe rhat is a Bankrupt to one Creditor, is account- - 
Jd{in Law) tobe a Bankrupt to all. 22: Car. Br. 
il ff for be 3s 2 Bankrupt in reſpett of bimſelf and bis 
nd Bate, and not in relation to any particular perſon 
| ways: _ 
He that is once adjudged to be a Bankrupt, is to 
f th alwai es accounted te be a Bankrupt. 22. Car. B.r. 


# 


ide to the reft of bis Creditors when be was ſo adjudged 


08 af" If one {hall withan intent to ſupport the credit of 
4 Bankrupt, ſuffer him to have his goods in cuftody, 
necafuod : 0 diſpoſe of them, the property ef thele goods 
ſhall be accounted to be in the Bankrupt, and the 
"ime owner of the goods ſhall loſe the property 
Ervin them. x8. Ap. 15c1- B. Sup. Ars a puniſhment 
11 fr bis falſe dealing berein , and of the®miſchiefs 
2 hich may grow byſuch devices to evade the Laws. F - 
conn the 
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4, "” 


between the parties, but will judge of things as they a 
perartobe. Et 1 


Breach " 


Where one brings an Acton for a Covenant brq- 


the Law cannot take notice of ſuch private things 2 a 


Wl, 


kep,he ought to Afſgn the breach of it in ſuch man» 


ner that the Defendant may juſtifie or take anlh 
ſue. Hill. 22. Car. B. r. Elſe the party can 'malg 
xo defence for bimſelf , becauſe his charge is incer 
tain. BY ; 

If one bring an Action pf Covenant againſt# 


nother, ' for not repairing houſes, &c. demiſed ut FF 


to him, he ought to Aſlign particularly wherein 


the want of reparations do conliſt, and not to de 


clare. generally. Hill. 22. Car. B. r. For repare 


tions do conſiſt of particulars and if they be Aſfigned | 


generally, fi or want of them,the Defendant cannot tell ba + 


zo give an anſwer. 4 
If an Agtion of Nebt he brought upon an Qbligs 
tion for breach of the condition thereof, the Plaintiff 


is.not to Aſſign in what the breach 1s, untill cheDe W* 


fendant bath pleaded performance of the condition, 


Hill. 22, Car.B.r. For before ſuch Plea, the Declaratim ih; 
ſhall be taken to be true that the conditionis broken eith# 


inall or in part, and ſo there needs no aſſignment of 8 


breach; | 
Bailiff. 


A Bailiff may execute a Writ out of the Hundred Þ 


where he is Bailiff. Paſe.23.Car. B.r-For beis Bailiff 


the Countftover if We be the Sheriffs Bailiff and not @ Baif 
liff of ſome Liberty within the Count 'y. 4 


| 


| 


"| 
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A Bailiff is a ſervant or miniſter of the Law,and by 
'* Fconſequenee he is a ſervant to the party, at whoſe 
© Fate he is to Arreſt any one, Paſe. 2.4. Car. B. r. And 

Yberefore is anſiverable tothe Law, aud tothe party for 
miſcarriages in bis place. 

A Sheriffs Bailiffis not an Officer of the Court,but 
the Sheriff himſelf is the Officer that the Court takes 
notice of. Paſe. 24+ Car. B. r. ©. 


Bargain and Sail. 


A Bargain and Sail made by one who'is not inpoſ= 
{fion,though it be by Deed inrolled, is not good if 
there be no Livery thereupon, Mich. 23.(ar.B.r. But 
there be Livery it paſſeth, for the making of the Livery 
lapoſeth him in poſſeſſion. 

If one buy a thing of another, he that buyes it 
-,1 Fdight to pay the money he hath agreed to pay forit, 
kfore the fcller of it 15 bound to deliver jt. Paſe. 23. 
 MGar-B. rv. For that is the contratt betwixt the buyer and 
ſuler,T will give you ſo much mony, and you ſhall give 
ſuch a things and what —— may be betwixt buy- 
r of a thing for mony, arlþartering or excÞtnging one 
ng for another. 

*One may upon a good confideration, diſſolve by 
arol oncly an abſolute Bargain. Paſc. 24, Car. 


: Onetnay (ell his priviledge given him by the Law 
his birthright, as a free-born ſubject, for a good 
pnideration.. Trin. 24+ Car. B. r. Forit ſhall be 
wended that hebath a ſufficient recompenſe for it, and 
Fl 94th 20 wrong done bim by it ; but Q-what priviledges 
may ſell, ; 

Itone that is indebted, do really and boxa fide ſell 
his 


v 
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his. Lands, though it be with an intent to avoid»: 
the paiment of his Debts; this fale is good, if th 
Vendee be nvt privy to his intent. Mich. 24.Car.By, 
For as to the. Vendee there is no fraud in the Caſk; 
| @nd be comes to the lands upon a valuable confi" 
ration. C | 
It one Bargainand Sell Lands, of which anothetF 
is in poſſefhion, and claims title to them, this Bargaii 
and Sail is not good. Trin. 1651. B. S. Becauſe ith 
a litigious title,the butying where the Law d»1bþ not allow! 
For this would be a means to nouriſh Suites in Law, anl 
tbe end of the Law is to ſettle peace, and quiet poſſ eſis, 


and not to diſturb them. 
Bati Cf Vo 


FTolay ones hands lightly or gently upon another, 
though he have no occaſion ſo to do, is no Batteryt# 
ground an Action upon. Trin, 24. Car. B. r. For tht 
Lew will ut preſume the party is dammitied by the diinf 
thereof, and ſo hath 110 right of an Alton. p 


i 


There is difference betwixt an Inland Bill of Ex: 
change, and an' Outland Bill of Exchange, which is F 
made to return moneys beyond the Seas; for an In- 
land Bill is biit in nature of a Letter, but an Out- 
q land Bill is of another nature and more regarded in 
Z the eye of the Law. 3. Fly 1650. B. S. Becanſeit i 
; ' morefor the advance rf the trade of the Nation with other th 
Conntries, and is therefore of move prblick concernnitnt.- 


"1 ; 


z 
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When Books are delivered to the Judges,in cauſes 
ich arc tobe argued z the Atturneys that deliver 
x Books, ought to write the number Roll of the 
aſcs to be argued upon the Book, otherwiſe they 
gill not receive them. Mich. 22. Car. B. r. That they 
y _—_ in what year axd term,the cauſes were entred, 
ey may haverecourſe tg the Records of thoſe caſes 
n any occaſion. 
The Books which are to be delivered to the Judges 
cauſes to be argued, are to be made at the equal. 
harge of the PlaintiR and Defendant.Poſ. 23.Car.Br. 
In the Law being doubtful in ſuch Canſes which are ts 
argued, whether it be on the Plaintiff fide, or on the 
Mendants 3 the arguing of the Caſe doth equally congern 
m, and therefore it is Reaſon they ſhmld be Fn 
ul charge in bringing the cauſe 10 be argued and de- 
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"When Books are to be delivered to the Judges, in 
wſes which are to be argued ; the Plaintiff ought to 
{ive Books to the Seignior Judges, and the Defen- 
Fat ought to give Books to the-puiſne Judges. Hull. 
ed Wie49- B. Se But it matters not by whom the Books are 


. 


Wiliered, ſo they have all of them Books delivered. 


Courts and their Furiſdiftion, 
* He Court of the Kings Bench, is a high Court 

* B& where the Pleas of the Crown are agitated, and 
. Wed, viz, all manner of Treaſans, Maſprifious of 
botk i Treaſoas, 
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Treaſons, Felonies, &c. and this by the Comma 
Law, withoutany Patent or Commiſſion, and th 
King is intended by Law toſit there. 

In - this Court is alſo Tryable all Offenc 
Contra Pace, or Vie Arms, and all Perſonal & 
Qions. 

This Court is retoveable at the Kings ples 
fure. 

In the Kings Bench the Pleas are held eoram i 
Rege 32nd thereforeitis the Kings mot gh Coutt, 
and above the Chancery. . 

The Kings Bench may command a Priſoner bt 
of any other Court by Habeas Corpas cum Conſa, be 
_ fore themy though he be in the Tower upon the 
Privy Councels Command. 

Cardinal Wolſey being Chancellour of En glad 
committed one to the Fleet, who was brought | into 
this Court by a Habeas corpus cum Cauſa,and a day 
given'to the Kings Atturney to ſhew why he ſhould 
not, be delivered, and the party after two dates wy 
diſmiſfed. 

* Gaſcoigne Chief® Juſtice committed the Prince be 
cauſe he would have taken a Priſoner {rom the 
Barr. 

The Court of York, hath no power to award a Cr 
pias in anAttion upon the Caſe;by the Stacute of 14 
HT. 7. Hill. 21. Cay. B.r. vid. the Stainte, 

-Tnferiour Courts ought not in pleading; to ſhewa 
thing by implication,but they mult (er it out exprel 
ly, and alſo Swrplyſage in an inferiour Court will 
make error,for they mult keep their forms precilcly, 
Hull, 21 .B.r.For if they ſhould be ſuffered to break, thel 
forms, it would introduce all barbariſm and confuſion, 
which the Law dnth Iibour to prevent as things deftrw 
Give #0tbe Realm. ﬀ 
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Ifa condition of an Obligetion for the payient 
of moncy,do expreſs no place where the money is to 
be paid if the Obligee bring an Action of Dcbr up- 
on this Obligation tor noh-payment of the money 
according to the Condition of this Obligation, he 
muſt make it appear that the money was to be paid 
within the juritdiftion of the Court, where he brings 
his Action,or elſe the Action is. not well laid, Hil, 2t. 
Car. B. r. For it is brought coratni non Judice for oughs 
doth appear. | F 
The juriſdiction of an inferiour Court muft be ſet 
forth, and by what authority it is held, whether by 
Preſcription or Letters Patents, otherwile it isError. 
Hill. 21. Car. B.r. For every inferiour Court muſt be 
beld one of thoſe waies; and if ne authority be ſed 
forib tbis Court will not preſume there is a- 
ny 
matter ariling froma contra& made upon. the land, - 
though the,contrat was made concerning things 
belonging to the Ship, Hill. 21. Car. B. r. For ſuch 
matters are only tryable by the Comnion Law, and though 
the contraGi concerns things belonging to Sea affairs, yes 
this is but collateral, and the principal dire} maiter ts 
ground the ation npm is the contralt,, _. 
. In the year. of 4. H. 4. there was 4 petition prefer 
ted in the Parliament againft the Court of Admiralty 
for holding of Pleas by the Spiritual Law, which 
they ought not to do, but by the Laws of Oleron;and 
(bit was held by the Houſe of Commons in Parlia- 
ent gt that time. Hil. 21. Car. B.r. The. Laws 
f Oleron were particuler Laws :made at Olcron. 
5 Hens belonging zo France touching Maritime 
Wiſes, | | 
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The Court of Admiralty cannot hold Plea of a 
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If goods delivered a Ship-board be emkeriled;alt 

the Mariners ought to contribute tothe (atistacting 

-of the party that loſt his goods3 every one of _ 
} 


L FIR 


\particularly according to' their proportions, b 
Maritime Law or Cufiome, and 'the-cauſe is tobe 
tryed in the (Court -of the Admiralty 3 and in ſud 
caſes no/prohibition-ought to be granted. Hill. 21, 
Car.'B. r. Becauſe the matter ariſeth ſolely upon's 
Maritime cuſtome, whereof the Common Law cannot tak 
Hot2ce. h) 
- The Court of Admiralty ought not to try whether 
a fad were done.inaplace which (is comprehendel 
wichin a League made with a Forraign Prince, 
whether the place be without or.not;..nor ought 
try whether the:League were madeat the time oftlt 
fact done or:no. 21. Car: B. r. Becauſe the League-my 
be traverſable and iſſuable at Law. * 

No Courtcarfet a fine upon any perſon, for ſy 
an offence committed by him,for which they -canndt 
-grant him-a pardon for his offence, when he hatk 
{Paid the tine that'is ſo ſet upon him. 21, Car..Bt 
4-H. 7. 5. 21. H.7.-35- For the Fize is paid 
lieu. of ſatisfattion for the offence, and it is reaſu 
that the-party upon» bis ſatisfaltion-made, ſhould bat 
@ diſcharge for his offence committed; or elſe be. 
-be called in queſtion again for the one and tbe ſamt 
Fence. ; 
c The Court ought Ex officzo to take notice of matte 
contained in the Record of .the matter depend 
before them; but they are-not 'tyed to! ſearch; theilk 
manack to compute the: times of doing things. | 
Car. B: r. 'For that ought toe be ſet forth by thei 
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$7cs - 1 
An inferiour Court ought to Returna Wriedin 
& 


83 
'ed to them to ſtop their proceedings, alchough they 
£ not bound to allow the Writ diregd to them by 
pying obedience unto it, and in their Return of the 
; #6 they are to ſhew, why they do nut allow it, 
urdo proceed notwithſtanding the Writ direR- 
xduuto them. 22. Cgr.B. r. That they may not ſeem to 
contemn the Autherity above them,otherwiſe an Attatch- 
ment lies againſt them. | 


. 


T8 the Accompliſh'd Atturney. 
md 


Ld - 
u % > 
= 


7 


. 
# 


\ Ifa Court which hath no Juriſdiction of the cauſe, 
depending in that Court do proceed to Judgment in 
1tz the Judgement is good if the Defendant did 
pot plcad to the JurildiQion of che Court, but 
admitted it to have. juriſdiction of the cauſe, by mas, 
king his defence, but $. if it be not. Error upon a 
Writ of Error brought. 22. Car-B. r. Which was(once) 
ia bis power 20 allow or diſallow , as be pleaſed 3 but 
wt having diſallowed it when be might, be ſhall be. 
judged to have allowed the juriſdiiion, and it ſhall. 
be preſumed. that the Court hath done juſtice to the par- 
-, although they bad legally no conuſance of ihe 
Co 


Although one plead in difallowance of the juril-, 
diction of a Court, vet he may (afterwards) comein 
and allow the juriſdiction an.4 plead there. Mich. 22+: 
Car. B. r. For the Plea is not peremptory,but dilatory,and 
may:;therefore be waited. | | 
»The Court of the Kings Bench, is to regulate all 
ke Courts of Law throughout England, that they. 
Wo not,cxceed their juriſdictions nor alter their forms. 
22-Car. B.r. For it is the higheſt Court of Jadicature jn2 
a3 England, being held coram iplo Rege,who is Fons Ju- 
" fitiz, and the other Courts arc but as (treams flowing 
rom this Fortntatn. | 
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+In ſome caſes the juriſdiction of the Courts.of the 
as (3 2 Cinque 
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Cinque Ports extendeth upon the high Sea. Mich: 24, 


Cai: B. r. This is by ſpecial priviledges afforded them in 


regard if their great ſervices they are bound #pon oceq 
fion to perform for the Realme. M 
-» This Conrt may commit an Attarney,for doing of 
things againſt the expreſs Rules of the Court,and ng 
tice of it. 22. Car. B.r. For this is a contempt to the au 
thority thereof. | | 
This Court may iſſue out a Writ, to compel one 
that 1s eleed to the Ofhce of Conſtable, and re 
fuſeth to (ſerve, to take his oath and to execute 
his Oftcc. Mach. 22. Car. B.-r. For where ordins« 
ry means will not ſerve to remwe obſtrutions in the 
government of the Common-wealth, this Court may inter« 
e. 
oY fuperiour Courts at Weſtminſter, and the infes 
tiour Courts elſewhere, do diftcr in their forms in 
proceedings in many things. Mich. 22. Car. B. 
But this #s not trae of all inferior Courts, for ſome 
them do wſe the ſumt forms as are uſed inthe Courts at 
Weltminſter, » 
A Court that holds Plea by vertue of Letters Pa- 
kerits, ought to procced according to the Courſe of 
'the Common Law 3 for no Patents ought to be 
b granted againft the Courſe of the Common' Law,but 
Courts that arc Courts by Cuſtom, are not bond th 
proceed according to the ſtrict Rules of the Cott- 
mon Law 3 but may proceed according to their 
torr, Mich. 22. Car. B. r. Sotbat their Ciiftoms be nll 
contrary to Law. : 
One may ſac inthe Kings Bench Court, Actions 
upon the Caſe and Treſpaſs by Original,as well asht 
may by Bil of Middleſex or Writ of Eatitat 3 but lit 
common and moſt uſual way of proceeding is by Bil 
MEch.72. Cir. By, A 


te 
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-- ACounty Court cannot enquire of dammages a- 
riligg out of the juriſdiction of it. Hill. 22. Car.B. r. 
For it hath not conuſance of things ariſing out of bis juriſ< 
dition. | ST 

One ought not to Sue to Baftardiſe an Ifſue,in the 
Ecclchaftical Court, but the txyal lies at the Common 
Law. 

Whethera Wife or not a Wife, is tryable at the 
Common Law; but whether lawfully married or not 
lawfully married, is tryable in the Spiritual Coure. 
P.iſc. 23.Car-B.r, For a marriape ts pleaded to be accords 
ing to ibe Laws of the holy Church, viz. the Eccleſraftical 
Laws 3 aud therefore moſt proper for them to deterntine 
whether the marriage were ſolemmzed accordingly : but 
wheiber married or #0t married, is tryable at the Com- 
wnþaw, for that is matter of fait, and not matter of 
the Spiritual Law,and ſo not determinable by the Fuages 
tbere:f, 20 more than matters of Spiritnalty are tryable by 
the J«4ges of the Common Law. | 
- Where the principal matter is tryable in the Spi- 
ritnal Court, and there is (alſo) a thing incident to 
this txyal, which is tryable at the Common Law, yet 
aProhibition ſhall not there be granted, Paſ.23,Car. 
Br. £#ia principale, trahit ad ſe acceſſorium ſuum. Ant! 
the principal matter being tryable in the Spiritnal Court, 
theCommon Law is not to intermeddle, for this would ob- 
Bru juſt ice. | 
. ARecogninance in the Common Pleas is entred 
Tpecially, but a Recognizance in the Kings Bench, is 


\entred generally. Paſc. 23. Car. B. r. "The diffe- 


rence betwixt a general entry and a ſpecial, Teonceive ir, 
that a general entry is more ſhort, and a ſpecial entry is 
More large and plain; yet the ſubſtance is ſufficiently en- 


tred in the general eniry. 
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In the Univerſities they hold Pleas by cuſtom,a 
do proceed according to the Rules of the Civil LAw, 
Paſc. 23. Car. Br. Such proceeding s ſuite beſt with "I 
becauſe the Civil-Laves are written in Latin, and the C 
wil Law is there ouly ftudied. 

In the Court of the City of Exeter, they proce 
in that manner as they do in the Common Pleas, 
they do not ſo generally in ,other inferiour Courts, 
'Paſc. 23.Car.'B.r. But in Norwich they proceed at 
they do 'at Exeter , agreeing with the Commu 
Pleas. | a ; 
/ The Common Pleas doth not ſhew at large,whence 
the venxe ſhall come, but inf-riour Courts ought to 
ſhew it at large, and not withan &c. as the -Com 
mon Pleas doth. Poſe. 23- Car. Br. For they up 
to.ſhew it at large, and they ought not to vary from they 


orms. 
/ The Court of the pablick Exchequer is a mix 
ed Court, and doth ;confili of ' Law 'and* Equiy. 
Paſc. 23. Car. B. r. The Pleas ſideis for matters, if 
Law, and the Chequer-Chamber for matters of Equi 
tz. Ia the Pleas fide they proceed in Latin, and intht 
Chequer-Chamber by Engliſh Bill anſwer &<. ar ip 


A - 


Chancery. * 
The Court of the Kings Bench, is a Court of Eyn 

in that County whereſocver it fits. Trix. 22: Cat- 
B.r. Foy it 3s not a fixt Conrt as the Common Pleas Court 
ir, but removeable ; and it is alſo ſuch in regard of tht 
large extent of juriſarftion in the conuſayce. of all mai? 
ters eitber Civil or: Criminal which it bath in that Cour 
ty where it ſits. - OV £5 f. 

.« The Court of the Common Councel of Londoy, 
15 riot a Court of Record ; but only a Court 
\#dvice , and therefore neither a Writ of Error, 
gh-v: 24 — | +4 4. js 4+ ka - M 
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goFan Attaint doth lie for matters done in that 


___ Trin. 23. Car. B. r. For there are no 
vil matters ariſing between party and party. try- 
| 3 but onely advice taken by thens. amono(t 

ſelves touching redveſſing of things amiſs in, and 
making. of Laws for the better governing of the Cis 


\ 
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q One ought to ſpeak againſt the juriſdiftion of the 
Court, by pleading to it, and not by (peaking in Ar- 
celt of Judgment, Mich, 23. Car. B-r. for then it is 
too late 3 for the party Ly pleading to iſſue hath allowed tbe 
| priſdidion, and the not having juriſdifiion of the cauſe 
un no ſufficient matitr to arreſt Judgment upon ofter 

al, 
\ ThePalacc Court, is a Court ia the Aire, and 
annexed to no Corporation, nor is beneficial to any 
ſociety of men 3 and from the Tunnel of Wbite-hall, 
and twelve miles from thence in compals is called 
the Palace Court. By Role Chief Fuftice. Mich. 24. 
for, B.r, Originally it had conuſance only of mat- 
ters in difference ariſing amonrſt the Kings Ment- 
dl ſervants , but afterwards by corruption it extend- 
ed its power amnuch further , to the grievance of the 

le. | 

The Statute of Jeofails doth extend to infexjour 
Courts, ifthe Errors in their proceedings cannot be 
amended by the comparing of their Papers or ſuch 
other matters, for it is a beneficial Law, and 
to be ( therefore) largely expounded. Paſc. 24. 


. 
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for. B. r. For , Omne Bonum c ſui diffuſt- 
rurn 

| A Court cannot be held by Cuſtome, aud by Let- 
ters Patents alſo, for if one have a Court byCultomn, 
and he Purchaſe Letters Patents, and holds be 
$ & 4 % = Han 
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Court by them, the Cuſtom is extinguiſhed, 
24.Car.B.r. By i interrupting it, and bolding the C yo 
another authority. 

- This Court hath authority to reform abaſesin th | 
behayiourand carriages of all perſons whatſocven, 
' Yhrodughout all England. Hill. 164.9. Feb. 9. B.y 
And upou good reaſon for the civil and orderly depot 
ment of men in their ordinary converſation , : 


LU 


tend very much to the maintenance of the pub 
Peace, with which this Court is principally tri 
with, 

'”* The Parliament cannot take away the juriſdiction 
of this Court, without words inthe Negative, thatis 
thatit ſhall not do thus or.thus. 10. Feb. 1650- BY 
For if it only ſay, it ſhall do ſo, or fo, the Conrt may & 
what is enjoyned, and alſo wbat it wy have done be 
fore, for bere is no reſtraint. 

This -Court is not to be open more than tw 
dayes after the Term for Demurrers and Pleag 
and but three dayes for Iſſues. Trin. 165 1- B.& 
For that is tine enough to diſpatch ſuch 


neſs. ' 


' All Courts of Record are originally the Kings 
Mich. 1651.B $S. And derived from him as the F o1n1aM 
. o « all | | 


Corporation, 


Tf a Corporation do become (o poor, that it is not 
abſt todefray the publick charges, which are incident 
unto it as it is a Corporation 3 it is fit that the Cots 

oration be ſeiſed into' the hands of the King. Hill 
ug Car. Far the Corporation becomes uſeleſs and diſh 
nowrable to the Reslat. 
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- Ame od. et abs. >. ent eats.» Cv. Ad. oC CCRT 


eee” oa act dl AY dts. 4 


RM - the Atcompliſy'd Atturncy. Bg 
p/ Af a Corporation doth negle& toele& ſuch Offi- 
ers as they ought to ele& by their Charter, or iÞ 
they make a falſe eleQion riot- warranted by their 
Chatter ;this'is a forfeiture of their Corporation: Hi 

Car.B.r.For the Charter doth imply conditions.in Lam 
Fa them to perform.and not performing them, tbe Charter 
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@# forferted. | 
The Corporation of the City of London is to'an- 
wer for all particular miſdemeanourswhichare com- 
mitted within any of the Courts of Juſtice within the - 
City 3 and for all other general miſdemeanours coms = 
thirted within the City. Trin. 22. Car-B.r. $0 Tdon- 
vrive it 1s of all, otber Corporations 5, if it ſhould be otbtr= 
miſe, the intent of their Charter which is for” the 
{9d government of the City, would prove pernicious and 
dftruGive to the Realm. | þ 41 02, ARA) 
* A Body Politick'is a creature of the King, created 
byLetters Patents:' Hil. 22. Car. B. r- For thinfh's 
va may 'be by preſcription, yet it ſhall be n+ 
4, that ſuch a- Corporation did (originally) des 
meits authority by grant from the King. For the King 
i the head of the Common-wealth , and all the Com- 
mon-wealth in reſpet of bim- is but as one Corpora« 
tm, and all otber Corporations are but «s limbs of a 
W peoter body. AL 
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Cofts and Charges, 


». No Coſts ought to be paid for the putting off of a 

ya], where nofault was in the party againſt whom 

tis moved for Coſts. For Cofts are only to be paid 

by ſuch perſons which by their occaſion bave cauſed 

we other party to have been at extraordinary char- 
"aa | 


FRETS 


F 
$3 4k 
; | 
2 
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The PraSlicat Regiſter; or; * TH 


pd oa the party that refuſah 

to Ge! y Cofis which are taxed by the Maltcr ofthy 
21. Car. B,r, According to the Rule of the, | | rf 

For it is a conte to the Court, n08 to obey the Courſe 
hes oceedings uſed. AL 

Trin. x657.by Glu. Chief Juſtice, If a reference k 
made tothe Secondary, and he makes his report 3 if 6 
therof the partic3 being, not ſatisfied. obey not a 
cond reference,and the ſecond report be made alſozg 
the fiſt was againſt, him,the Court will award cxtrs 
ordioary coſts againſt him for his vexationand d 

 Ifa Juror be withdrawn (upon a tryal ) by 
conſent of. the Plaigtiff and Defendant, they 
Pay. the cofts. of Be Joey equally between the 
Trin-.22. Cor. B..r if one of the parties (ala 
Jenldpey the Coſts, upon bringing the Iſſue (_ again 


the ſame Jury, 85 the courſe is ſo.to do, 
ten + __ for bim that did nod Jynis 


paying thecoftr,.to challenge the Fary far favonr to 
thatrdi pay the cot}. Trin. 22.Car. Br. In regard of th 
money ' received of oe party only., which may 
hem to favour that party more than the other from "_y 
abt received nothing. 

- If upon a tryal, the Plaintiff be forced to be we 
$vit, becauſe his witneſſes did not appear, he may | 
Action recover his cofts expended againſt his 
neſſes that do not appear. Mich. 22. Car. Br i 
By the Statute of 5. Eliz. C. 9. & 29. Eliz. Gf 


54 

It is at the EleGion of the Defendant, if the 
Plaintiff do ardend his Declaration , either to acs 
cept. of colts and to plead , or elſe to refuſe c 
.and to Imparle untothe next Term and not to "Y 


Mich. 22, Car. B, r. The Defendant upon ſuch a 


b, the Accompliſh' 4 Atturney. gy 
Y kent 3s to have cofts, becauſe thereby he may be cauſet 
2 brake new advice of Corncel what to plead, and then 
"be moſt plead," and be may Imparle, becauſe by the 4+ 
"TY Sedment,it may be;timte may be required for bimt to ad-. 
q We what to plead. | | by 44 
= * The taxing of Cofts is the A& of the Court, al- 
ugh they be taxed by the Secondary of the Office, 
ich, 22. Car. B. r. For the Secondary is but the Officer 
the Court, and an inftritment implo yed by the Comrt for 
cþ purpoſes, and therefore the Court may alter the cofts 
Jaxed if they ſee cauſe, but in ordinary caſes they uſe nos 
dit 


73, 

"© And the Caſe of Style and Atwood.Paſe.1656. BS. 
Bf pon a motion tiade fo moderate coſts taxed by 
ne the Secondary, Glyz Chief Fuſtice ſaid, That he 
id ſornetinies moved to encreaſe coſts, and ſome- 
nes 'to diminiſh cofts taxed by the Officer of tlic 
ourt, but could never have his motion granted,and 

erefore would make no Rule here. By 
"Coſts more than ordinary eught not to be Taxed 
k the Atturticys on both ſides 'be heard for their 
jerits before the Secondary. Mich. 22. Car. B.r. 
rept it be where either of the Atturneys doth neg- 
to affear before the Secondary, having no- 
ice [thereof 3 and there it ſhall be preſumed be 
bath nothing to ſay for his Clyent in mitigation of 


$, 
© If an Endi&ment,taken in any County, be remo- 
ned by Certiorary into the Kings Bench 3 and the 
| urt be moved, that it may be ſent back again info 
'& the County where It was taken, and if the Court 
pon good cauſe ſhewed) do order it accordingly 3 
"it ſhall be removed back again, at his coſts who de- 
*W_kred it to be remoyed., Mich. 22. Car. B.r. For , 
= - | ſha 
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g2 The Praviical Regiſter; Or; "ſ 
ſhall be das the removing of it is for bis bewfp F- 
and eaſe z and therefore it is reaſon be ſhould bear the F 
charge. - 
* When upon a tryal the Plaintiff becomes nom-ſu q | 
the Defendant mult pay the Jury their Coſts. Migh 
22. Car. B. r, For it is intexded be receiveth benefit ly; 
_ the won-ſuit- Qui ſentit commodum ſentire debet & 
onus, 
©. If there be any ſuch fault in the entring of a ſpeci 
verdi&, {o. that 1t muſt be amended, the Plaintiff 'a 
Defendant, who was the occaſion of making the faulh 
mult pay the Colts for the amending it. Micb.22. Car 
B.r. if it beſuch a faule that Coſts mujt be pe to & 
mend it 3 for it is not reaſon that the other party ſhould IL) 
for bis error. 
© Tf a tryal at. the Bar be put off: in favour of th 
Plaintiff or* the Defendant ,, and the party that 
,Was not the cauſe of putting it off, be compelled 
by putting it off to keep his witneſſes in Town, te 
that cauſed the tryal to be put off, hall pay ſuch col 
"for Keeping them in Town, as ſhall be taxed. 
the Secondary. \. Hill, 22. Car. B. r. For be [ 
bn ſuch caſes to. be Moderator betwixt both par 
| rs that things may. indifferentl be carried betwit 
ents | 
If one will give leave to another to ſue in þ 
"Name, hethat grants the leave ſhall pay the Coli 
the ſuit, Hil}. 22+ Car. B.r. For heis the. perſon fe 
01 record, of whom the Law takes Motice of, and ti 
Comrt tzkes no notice of the private agreement betwens 
the parties > but intends that theyerty whoſe name mA | 
ſedi in the ſuit is the party that is to gein or loſe 
8. 
Colts are not to be allowcd for DG 
fl 
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gs, bur only for ſuch as the party was neceſſa- 
wy iy put unto by the courſe of the Court. 22. Car. 
+83 r. For the Law as i will not do unreaſonable 
things, ſo weither will it countenance thoſe which do 


Arbritrators are to make the Writings m— 


KT their arbitriment, at their own proper Coſts 3 an 


qught not to award, that the parties that ſubmitted 
to the award, ſhall pay for them. 'Paſe. 23: Care 
Fr. For this is no part of the ſubmiſſion, but a charge 
tht ariſeth after it,and which theArbitrators bave taken 
jou themſelves. | 

Where the Judges of the Court do deſire to have 
Bookes of the Cauſe depending before them,to be ad- 


+ Þ rviſed of the matter in Law the better, by conſidering 
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the pleadings 3 the Plaintiff and the Defendant 
vught to joyn in the Coſts, for the copying of the. 
tooks to be delivered to them. Trin.23. (ar. B.r. For 
they are equally concerned in the Cauſe depending, and 
therefore it is reaſonable they ſhould be at an equal charge 
bringing it to a concluſion. | 

?It is the courle of the Court, to refer the taxing of 
_-_ to the Secondary of the Office, and not to 


make any ſpecial rules for ſuch matters. Mich.23 Care 
Kr. Viz: In ordinary caſes,but in extraordinery the Cours 


will ſometimes make a rule for it, 
No Cofts are-to be allowed upon a Repleader. 
Mich 23. Car. B. r. Foy both the parties were in fault, 
ſuffer ſuch an inſufficient iſſue to be joyned, and neither 
t ought to bave coſts of the other. 
*Alfo where the Detendant demurrs to the Plain« 
tis Declaration, and the demurris adjudged good, 
le Defendant thall not be allowed his Colts,becauſe 
tis our'of the Statute, h . 
IT e 
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. | Tt is not neceffary that the Jury ſhould givecy \ | 
but;they may leave it to the/Court to do ity,Mz zi « 


B.r: For, the Court is beſt able to judge what oof; are ft 
#0 be given. 


Upon a Judgment upon a Nibi dicitin debt inte 


Common-Pleas, that Court will give coſts and "y 
Age generally.Trin. 24+ Car. B.r. 

there be a ſpecial Verdict found ina Replevin, te 
coſts and dammages (hall be given, cither ags 
the replevyer, or againſt the avowant, as the j 
ſhall be found for, or agaia(t them, Paſe. 24.6 
B. r. Upon Fudgment given upon Arguement pon th 
matter in Law. 

The Court will not order any thing concerolagl 
encreaſing or mitigation of coſts, but the parties at 
#0. attend the. Secondary init,and to abide by hisg&- 
der. 13-Nov.x650. B. $. Except it be in cxtraording 
xy caſcs. And there the Court is to be moved,aud is to de 
red the Secondary,for he is not to vary fromthe ori 
Rates of proceeding without the expreſs diredion eng) 
of the Court. 

- Ifa Juror appear upon a tryal which is to wa 
#heharr, and the Jury is adjourned, and he doth 
agan appear, at the day of adjourntment- he 
have no Chargesallowed him for his former appear 
ance. 2. May. 1651. B. $S. For bis former appeatr 
on , was. to no purpoſe, nor is beneficial to any' by 

Fo » ; 80r -#he- ni yr for which he was ſummoned Jos 


po Ghe Chief Juſtice, Poſe. 165 $. Jt was aid, vy bt | 
atisthecourſcof Common Pleas to make the, Leſſor Y- 
of the Plaintiff in an Aion of Treſpaſs and Eje& |}: 
-ment to pay.the coſis of the Suite, if it go againſtthe I 
Blaintifh, and thercfore he made it a Rule that 


* the 4ccompliſh'd Arturney. oy 
Kuld be ſo in this Court, which as now general} 
d T' BC «Mich.13 Car.2. F 


Chancery. 


A Maſter of the Chancery,hathnotpowerto take 
4 Oath, but. in a Cauſe which is depending in the 
Court of Chancery. 21..Car. Br. Jf be doit, 51 is $6- 
&#» coram non Judice, 8nd is of novelidity, axd it 
teen ſo adjudged. - NS Us | 
The Chancery is not a fixt Court ; neitherino6- 
& of the place where it fats, nor of the time when 
- may litzfor they may fit out of the Term,and.ip 


what place they pleaſe. 13. Nov. 1650-B. $. By Rolle 
Chief Juſtice. Though generally tbey do it nots . but fib 
frineipaily in Term time,and at Weltminſier, 


Capias. 


» There muſt be 7. daies exclufive betwire tbe 
Teſte and Keturn of every | fo warrants 
Fixe -Facias againſt Bail, and that the Capias ought 
t6 be be:ivered to the Sheriff 4. daies befoze the-re- 
_ is paſt, Pcr Magiſtram Livelay, Paſc. 21.;Car. , 
4 Reg. 
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2A. Cepiar, ducly ſued out,nnay be filed afterwards, 
41.Car. B. r. For the filing of it is not of the eſſence of the 
Weit bat that tbe Conrt,zand the Defendant may tbe:bet- 


ten take notice of 34, 
(2 Challenge, * d 
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c | Whenthe Jury appear at a Try al, before the Se- 
| gary call them paxticalarly by Name upon the 


I 


paucl, 


| 


96 The Pradiical Regifter ; Or, F* 
panel;'to be ſworn : he- bids the Plaintiff and Dal 
fendant, to attend their Challenges.'2 1. Car.B.r. nll, 
afterwards it as too Late to challenge, for then they art ll 
be ſworn. Brix - 
It isnot a ſufficient cauſe to. challenge a Juror, hes 

cauſe he had-delivered his opinion touching thetitle 
of the Land in queſtion. Paſc. 23. Car. B. r. Q. te 
men 5 for it ſeems he 15 not indifferent , yet his opinin 
amey be altered upon the having of evidence whereby þ 

maybe better informed of the matter of fai than bem 

- before. | | | 

Upona tryal it the Bar betwixt Hyriſon and Iy 
Paſc. 1657.B.S. a Juror was challenged for the Plains 

itt, and the Detendants Councel conſented gae- ſin 
ret, and after the: Plaintiff would have waived his 
Challenge, and'iit was queſtioned whether he' might 

* doit, though it was before all the reſt of the Jurors 
were called upon the panel. But at length it was per- 
mitted, it not being much inſiſted upon : yet in 

- the Caſe of Arzo/d and Bell the ſame Term, it 
was faid, It could not be done, except both 
parties conſent unto it, Vide Mon. Note-Bock, 
Hit. 1.4» 

Mee take a principal Challenge againſt a Jurot, 
he cannot (afterwards) Challenge that Juror forft> 
vour, and waive his former challenge. P aſ#.23-Car: 

+ r. For he ſhall not waive a greater challenge to take 8 

os | 4 
If the Defendant do not appear at_the Try 
when he is called, he loſeth his challenge -to.the 
| Juzors, altRough hedo afterwards appear. Mich. y' 
Car. B. r. For though be appear zot, the Fury is t0 
talled and ſworn to try the Iſſue, and therefore if It 
@ppear #01 at firſt,it will be afterward tos late td take by 
challenge, i} 


= the Accompliſh'd Atturney. oy 
k x If one Challenge zJuror,and do not make his chal- 

TJ lenge good;and atter the'Jury is adjourned 3 he ſhall 
Anor challenge that Juror againat another day, ex- 
F cept it be'tor ſome matter which is hapned fince the 
adjournment. Mich, 23.Car.B.r. For a 7aror tan be but 
once challenged. © : 

If one challenge a Juror, he cannot (afterwards) 
have him-to be {worn, if the Secondary have en- 
tred the: challenge. Paſe. 24. Car.” B. r. Q. Whe- 
ther be may have bim ſworn if the challenge be ns 
entred : it ſjeems be may waive bis challenge and ' 
have bim ſworn , for bis challenge is not wupout Re- 
ord. [1 
+ Tt is a good Challenge againſt a Jutor, to ſay that 
he was a Juror in a former tryal for the ſame Landiin” 
queſtton, and*upon the ſame title, though the tryal 
was between other parties, Mich. 24. Car. B. r. For it 
is probable he will maintain bis fermerVerdi@,though the 
edence be different. Q» | 

When the Array, (that is the whole Jary) is' chal. 
lenged , the Councel of the party that makes the 
challenge, mult read his challenge in French : and 
ter he hath (o read it, itis to be delavered to the Se+ 
4 cafidary, who is to read it in Latin. 6. Nov. 1650: 
"4 B. S. F/ bich was then Gout iz a challenge for want f 
Hundreders. 

After the fore-man of the Fury is ſworn, the Ar- 
ny cannot be challenged. 6.N..1650.B.S.For then is 
it too Late ; forto challenge the Array, is to challenge tbe 
Þl »hole Fury, which cannot be done afier one of them is 
Bf /wor7:. | 
- A Challenge to a Jury for favour isnot accounted 
t0 be a principal challenge. For favecrr is an wncertain 
BY ntinnance, and not to berelied on. 


H It 


_—_— 


ES *T —7T 


— 
=8- 


CRATES T2 


© &=XS5S 


v3 The Pradiical Regiſter. Or, 
It fome of the Jury be challenged. for favour, they 
ſhall be iryed by the; rettiof the Jury: their Compi- 
nions, upon their Oaths, whether they be indifferent, 
' to try. the matter in queſtion, or not : without goj 
from, the-Barr, when they; have heard; all the evi- 
dence that is given againlt chem by the'Counccl of the 
party that takes the Challenge. 1655: Þ. $. 

Ina Caſe tryed at the Barx, betweetn the Earl of 
Leiceſter and the .Lady, 41yne Holbornt, a Juror was 
Challenged ;becaule he was retorned by ghe Nameof 
- Matthew, whereas (in truth) his Name was Mark, ab 
though he was (alſo) called Matthew,as he athrmed, 
being examined upon a voire dire, to ſay what his 
Name was.z and upon this-.challenge ithe Juror was 
drawn, and the Jury could not be taken for want of 
him, but a tales was granted. For,Non conſtabat defer- 

ol a. 

It is netther a principal Challenge,nor a Challenge 
for favour, to ſay that the Juror Challenged, wasa 
ſapernumerary Juror-in.a former Jury retorned tor 


the {ame parcies, in a Cauſe betwixt them, and did 
receive mony for his charges of the party for whom 
the Verdict paſled. By Glyn Chief Juſtice, becauſe be 
was not ſworn to try the Tſſee, and ſo uo Jury man, but; 


a 


# meer ſtrangers 
Certiorary. 


Na Certiorary Gught .to be made to removed 
Judgment out of aniferiour Court,at the pzoſtcys 
tion of the Plaintiff in the Action, wherebp to enablf 
him to-have Txecition owt of this Court to execute 
the Judgement of an inferiour jurisdiction.Per Mag 
Livefay, & altos &c.P.21.Car.2.Reg, .. -.. g 

: ( 
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. ' | 4 Pn 
It isnot neccflary to have a Judges hand to a Writ 
of Certiorari ,, to certihe a Writ of Error. 21« 


Car. B. r.. Forit is Aucbentick it ſelf and cught to be 0- 


| beyed. 


A Certiorgri to remove an Endiatment, doth lye 


'by the Courſe of the Court, without moving .the 


Court for it. Mich, 22. Car, Þ. r, &'. whether it hold in 
all caſes. 

After a Writ of Exror is brought, there muſtbe a 
Writ of Certiorart directed to the Court where the 


judgment was given,for reverſing whereof,the Writ 
.of Error is brought, to certifie the record into this 


Court. Mich. 22. Cer. B. r. Viz. a Tranſcript therenf; 
for the Record jt ſelf is not removed, although by al- 
lowing of the Certiorari, the hands of the Court are 0 
cloſed from proceeding any feriber pon it, ta the Errors 


be examined, andibe Judgment affirmed,in caſe there be 


no error in its 

. Note, a Certiorari is never {ucd out after a Writ of 
Error but whcre diminutionis alledged, for in the 
Writ of Error is contained a Command to certifie 
the record and proceſs, cxmt omnibus ea tangent” not- 


. withſtanding what 1s ſaid before. 


By G!yn Chief Fujtice in the Cale of ane Gaſſock,, 
Fbll, 56.B.S. the Kings Bench Court may grant a Cer- 
tiorari, and remove a cauſe before Judgment out of 
an inferiour Court, though the cauſe cannot be de- 
termined here, if the infcriour Court have no juriſdi+ 
Con of the Cauſe, or do; not proceed therein 
according to the rules of the Common Law,but if an 
inferiour Court have juriſdiction and this Court hath 
not, no Certiorart ought to be granted. For it would be 10 


no purpoſe to grant it- | 
H 3 A 


the Endictment which is fo be removed by the 
Certtorari. Mich. 22. Car. B. r. - For the date 
xot material, ard it may be granted to remove @ fub- 
ſeeuent Enditment, as well as an Enditment preceeding 
the Certtorari. 

W hen a ccrtificate. of a Record is made out of an 
i.teriour Court,they ought to make the certificate as 
they willitand toit at their peril, and it cannot be af- 
tcrwards amended z and it the Record be nat truly 
certificd, there lies an Action on the Caſe againſt the 
party that made the certificate. Hi/, 22. Car.B.r. For 
aFWrit of diminution is not grantable #0 aninferiorConrt, 
2 What remey ihe party that brings the Writ of Err 

/h.tl baveif an inferior Cuurt do nvt retwrn the whole Re- 
C0; 

This Court, will upon motion,grant a Certjorart, 
toremove a Judgment given to an inferior Court, to 
the intent, that the Plaintift may have a Scire facias 
aainft the Defendant, to ſhew cauſe, why he ſhould 

not have exccution upon his judgement. Hill. 22. 
Czr. B. r. This was done in tbe Caſt of Rooke 4- 
g4inft Ruight, #2 remove a j#d;ment given in Dym- 
church, part of one of the Cinque Ports in Kent: 
This is done in caſe the ordinary way of taking ont 
«f Exsentiou' be biadred in the infeticur Court , ot 
where they refuſz jo grant cut execution > for this 
Court is the ſupreme Ceurt of Juſtice to appeal un- 
t9" in exirairdinzry Caſes > but there is « Iuk 
madclately,that forbids any ſuch Certiorari to be made. 

The Juttices of Afiize may certitic to this Court, it 
a }ury @o tind a Verdict apaintt the evidence given 
them. Paſc. 23 Cir, b.r. That Fucgment may nt 
be 
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A Certivrari to remove an Endictment , is good, 
although it do bear date before -the taking ef 


a. ___ A — DO a. 
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be ſpeedsly entred upon ſuch a Verdi for ſuch Verdifts are 


pot favoured in Law. 

It was doubted, whether a Certi:rari do lic to the 
| Cinque Ports. Paſc. 23. Cay. B. r., Notwthſt andang, 
# was done in the Caſe of Rooke and Kpight bef.ve 
ated. For if it ſhould ordinarily be granted, it wou'd 
much leſſen their priviledges, and put thc that 
ipell within ſuch juriſdiftions 18 extramrdinary trouble 
and charge. 


It one party pray a Certiorari,and have it granted, 


' |] th: other party cannot have another Certirari. Paſ.. 
" 'Þl 23. Car. B.r- viz. For the ſame thing fur the ſecond Cer- 
" Þf torari zyar/e be to 0 purpoſe, and the Law will not have 
| things done in vain. | 


It there be cauſe to certifie the Court touching a 
cuftome uſed in the City of Loydon, this certihcace 
Is not to be made in writing, but the Recorder cf 
London 1s to certihe the Culiom to the Court, ore 
tens, or by word of mouth z {or the Recorder 1s 1n- 


þ 
) 
f tended to be belt Conuſant of the Cuſtom, þ- 


alſo intended to be alwaics 1n London and there 
tis for the greater dignity of this Court, that Mat- 
tend in pcrion to give (atisfaction herein, than to 
#ake'a certihicate, which will alſo require witneſs 
toprove it, and fo more trouble and delay in it.7rin. 
23. Car. Br. But nor it the Cuſtom doth concern the 
" FE Lord Major particularly. By Rolle Chief Fuftice. 2. 
rationem differentie. 

When Jultices have authority given them by a 
Statute wichin a Liberty 3 a Certiorarilyes to them 
{the Liberty be not excepted. Hill. 23. Cars B. r, 
For a Certiorari being grantable at the Common ' 
Lawis of force ar well within Liberties as without , 


H 3 except 
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except where" a liberty 'is exempied by ſome Stas 
tute. by 
A Certiorari ought to be granted upon a matter in 
Law only, aud nc upon a matter of fact. Paſe. 23. 
Car. B.r. For matters of Law only are diſpmable by the 
Court, and matters of f28 by Furies. 
{ut of an inferiour Court, the original Record 
] ought to he certified into this Court upon a Writ of 
Error brought togeverle their judgement : bur the 
1 CommonPleas do only certific a tranſcript of the Rev 
cord before them, Trine24 Car.B, r. D. rationem dif 
fcrentie. | | 
The Prothonotartes of the Connnon Pleas will not 
make a certificate of any matter before them unto 
this Court, without a Rule of this Court to enjoyn 
them. Trix. 24. Car. B. r. That is, they will not doit 
pin the requeſt if the party concerned 3 becauſe by 
ſwmch a requeſt, they cannot be aſcertained wheiber tht 
Cougt defires ſuch a certificat, for the Court ſpeaks only 
les. , 
WTer (#727; ought to be directcd to the Crſtor bre 
- pium,and to be retorned'by him,and is not to be dj- 
rected to his deputy or retorned by him. Mich. 2g Car. 
B.r. Por be ij the Officer the Law takes notice of, and nit 
- bis deputy. 
, A Certiorari doth not lye to remove a Caule aftet 
a vcrdid is given in it. Mich. 24, Car. B.r. For the 
the Cauſe is determined, and ſo in vain to remalt 
TH | | Y 
If a {ertiorarito certifie a Record, be ( by ſome 
miſhap.) (> corn or defaced, that the Record cannat 
be pertectly certthed by it, the party may have an} , 
lias Certirari Mich.24. Car. B.r. Upott a motion t0 the 
Court, Lecauſe be bad no fruit of the firſt, angſo it 14 al 
oxe as if be kgd not any. | | A 
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A Certiarari may be granted to remove an AG of 
Common'Councel of the City of Loxdon, it the A& 
be made againtt the Law. 6. Mi. 1650. BS. For the 
vn Common Law 47 the birtbright of the people, and the {ne 
3 Þ} groveedingabercof is not to be interrupted by colour of a 
qurticular euſtome or priviledge. | | 
1 The Court may grant a new Certi»rari, to remove 
k zRecord before.them upon a Writ of Error brought, 
acer that 3#-nullo et erratum is pleaded; if it be ad in- 
ic firmandam conſcientiam,in afthrmance of the Judge- 
& FF ment : but at the prayer of the party that brings the IJ 
FB Writ of Error, and after i nutlo oft erratum pleaded, 
they will not do it, Trim. 165 I.B.r. For judgments are 
favoured is Law, and are to beſupported,as much as Ju 
0 Y ftice will permit. | 
nf By Ghn Chief Fuſtice Paſe. 1658. It was ſaid that 
VI the Plaintiff in a Writof Error, may have a new 
Writ of Error to remove the Record after that the | 
th Record 1s certihed, and the D:tcndant hath 'pleaded 
| inmm!lo eft erratum, for it may be the right Record is q Ju 4424 
hot removed. Nota. | 
""  - Rolle Chief Juſtice ſaid, That be did not uſe to graut 


yt Certiorari to remove an Endifiment, but where the 
- party that prayes it, doth ſhew grod cauſe why it ſhould be 
uo 


anted, viz. ibat there cannot be an indifferent tryal 
+ d to the County where the Endifiment was found. And 6. 
Hi where be doth grant it, be orders that it ſhall. be tryed | 
VB he neat Term following. 74. Car. B. r. For En- 
dillments generally concern the Common-Wealth, arid 
- i therefore delay is not to be admitted in the proſecution 
mY f them. 


nt  ACertiorart ought not tO be granted to remove g.1 b: 
Fol m Endiament, attcr the party endicted hath tra- 265 - —* 
f ul. ſed and pleadcd to; the Endictment. By Rolle. Tier (4% 
4 i H 4 Mich. 
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Mich. 1654. B. r. For' by ſo ' doing ' be  admiy 
that heis eontemed it ſhull be tryed where it was pred 
ferred. | | v 
- A Certiorari to remove an Endi&ment, ought not 
 t® be made by any of the Clerks in the Crown Office 
without moving the Judges init, and obtaining a 
Judges hand to it, aud'a Warrant frem the Maſter of 
che Crown Othce. For the granting of a Centiorariit 
the AG of the Court,and is 10 be granted or denied,as thty 
ſhall ſee cauſe. and it is not @ matter if courſe to grant it, 


Cuftomes. 


The Cuſtoms of Loudon are confirmed by Magus 
Charta. C. 9. viz. all ſuch as a'e not repugnant to the 
Common Law. | 
Cuſtoms which are unreaſonable, are not good, 
nor to' be allowcd. Trin. 22, Cay. B. ry. For the 
Common Law is grounded upen reaſon, and allows nt 
unreaſonable things. y 
Any Cnttom which may be intended to have had 
nilawful beginnings a good” cuſtom. 11. H. 7.14 
Mich.24-Car.B.r.E!ſe not.for e-#tinnance f time cannot 
make malum in ſe to be good. 
\: "Any thing which may. be good and lawful to be 
done, which had its original from the conſent and 
agreement made berwixt parties, may be good and 
warrantable-to-be'done by vertue'of a Cuftom. 
Mich. 23.Car. B. r. A'tbough ſome particular ptr» 
ſons” may be prejudiced thereby , for, conſen{us tollit 
CEIIOoTrem, | 

/'By the Cuſtcm of London, an AGion upon the 
Caſe doth lye agatnit 'one-tor calling 'a woma 
*Whore;lo-1s che gommon practice now, and fo it 8, 
—_ Þ.'EL lkcwils. 
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| likewiſe in the Court of the Burrough of Smetbwark, 


where thcy alledge a Cuſtom ſpecially for whipping 
and carting of all Whores, which makes it Action- 
able : it lyeth hkewiſe for a Lodger, for ſhe comes 
within the Cuſtoms, which reacheth toall the Inha- 


| bitants, quod nots. Hill. 22. Car. B.r. Butſhe muſt be 


Inbabitant of London. for by the Langgt lies not. 
The Cuftoms of the UniverſitieMre conf:rmed by 


At of Parliament.P eſe. 23. Car.B.r. 


The Cuſtomes of London, it there be a queſtion in 
this Court, whether there be ſuch Cuſtoms or not, 
are to be certihed by the mouth of the Recorder.Poſe 
24.Car-B.r. As intended to have conuſance of them, 
and as b:ing os Civitatis. 

By a Cuttom which they have in the Town of 
South-hampton,if a baſtard child be found within the 
Town, and the father oft cannot be diſcovered, he 
that comes next intothe Town, after the Child was 
found, mult keep the Child. Mich. 24.Car.B.r. It may 
betbcy of the T own aid time ont of mind agree amongſt 
themſelves that it ſhould be ſo, and therefore it ſhall net 
be adjudged to be an unreaſonable Cuſtom, although it 
ſeems to be aftrange Cuſtom. 

By a Cuftom of the City of Briſtol , an Adti- 
on brought againſt .one upon a bare- promiſe of 
the party, that he would pay the money, or up- 
on. a coneeſtt ſolvere, is maintainable- there : and 
lo it 1s by the Cuſtom of London. 31. Fan. 1649. | 
B. S. This may be thought reaſonable there in regard 
if ready wayuſed in bargatning and commercing one with 
an another. 

| Ittwo perſons be found in arrear upon an Ac- 
compt grounded upon the Cuktom of Merchants, 
| | any 


T1 
"\ 
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ay one of ther may be charged to pay the whole 
fun that both of-chem were found to be in arrear, 
upon the accompt : and this is, 'by the Cutiame of 
Merchants. 26. Fax. 1650. B.S. Viz. two perſons that 
drive a.joy#8 trade betwixt tbem 3 for it is intended. they 
«teeacb of them anſwerable.in way of trade for what bit 
Partner ſhail 46. | 
- "It there be a Mal to be had, whether there be 
ſuch a Cuſtome as #. pretended within che C ty: of 
Lendon or not, this iflue cannot; be tryed 1n the 
Kings B:nch, but it muſt be tryed in London in 
the Haltings. 27. Zan. 1650 B. S. For this Court 
cannot fo well take notice of the Cuſtoms, as they may 
and ought themſclues. 

By a Cuſtom uſed at Sea, the goods in a ſhip 
which 1s taken as prize, ought not to be taken. out 
of the ſhip, before the (hip ſo taken be condemned 
tor prize 1n the Court. of the Admiralty. By Rolle 
Chief Faſtice, in the Caſe betwixt Lever. and Smith, 
Mich. 1654- B. $. For Lefore the ſhip be condemned gt ap» 
pears n9t judicially that the goods are prize ga?ds though 
ſhe be brought in as a prize. 


Compmulſion. 


\ None ſhall be compelled by Law, to ſhew or 
declare any thing, of which by common intend» 
mcnd, he cannot have knowledge. 38. H. 6. f. 3 
Aich. 32 Cgr. B-r. For the Law will not ſupply fit 
e&igy ttendments, and remote poſſiLilities for the bent- 
fit of any perſ-n | 


Counſe 


le 


wy +55 
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Comnnſell and Counſellour. 


* A Counſcllour ought not to ſet his hand to a frivo- 
tous Plea or Demurrer,to delay a tryal. Mich. 22.Car. 
B.r.For it is not fair pratiice,and it doth argue i; awance 
& foul praftice in him that doth it. 

After the Court hath delivered their opinions of 
the matterin Law depending before themzthe Coun- 
lat the barr onght not tourge any thing more for 
the Clyent in that canſe. Mich. 22.Car B.r.For it is un- 
tivil,not to acquieſce in the judgement of the Cotert but to 
ſeem unſatisfied therewith. 

One chat is endicted for felony, may have Coun- 
ſe] aſſigned him to ſpeak in matters in Law, which 
may ariſe upon the Endi&ment. Paſe. 23. Car. B. re 
But not of matters of fad, for of thoſe he ſhal! not bepre- 
famed 10 be ignorant of, though be may be of matters in 
L ww, 

One cannot have Counſel affigned by the Court 
upon an Endictment 3: forma pauperis. P:ſc. 23. Car. 
Mich. 1649. B. r. By: Counſel muſt be iſfipned to bim by 
warrant under the hand and ſeat of the Lord C hief Tu- 
ſtice, that the Counſe! may bave uu in his hand toſhew to 
the Cent if they require. 

Where Counſel! is Afﬀigned to one that js 
Iudi&ed for Felony, th? Counſel Afﬀigned ought 
to be entered upon Record, Paſc. 24. Car, B.r. 
Becauſe it is a publique A i ot ibe Citrt in re 


"lation to ibe Common-Wealth, as well as to the 


par ty, 
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County. 


_..Some part of the County of Chefter is not within 
the County Palatine of Cheſter. Mich. 22- Car.Br. Q. 


what part. 


Where a River doth run betwixt . two ſeveral 


Counties, there one half of the River belongs to one 
County,and the other half of it belongs ta the other 
County. -Paſc. 23. Car. Ber. viz. From the ſhoar tothe 
middeſt of the River,as far as the River extend; in length 
upon the County. £. whether this be generally true with» 


ont eXception. 


Conſtable. 
Tf one that is cle&ed to the Office of a Conſtable, 


do refuſe to take his Oath to ſerve in that Office, 


this Court may ſcnd forth a Writ unto him, to com- 
pel him to do it. Mich. 22. Car. B. r. For in all 
extraordinary caſes which concern the peace and good 
government of the Nation, this Court is to enforce 6: 
bedience where offlinary mean fail, as being the ſupreme 
Covert. 4 

If a Court-Leet do not elect a Conſtable where 
they ought toele& one, or do not give him his Oath 


to execute his Office as they ought to do,theQuarter 
Seflions in the County where the Leet hes may doit. | 
Micb. 22.Car, B.r. For the eleting and eftabliſhing ſuch | 


Officers is for the peZce and ſaſety of rbe County where 
they owght to be elefted, which peace and ſafety is chiefly 
intruſted with the Juſtices of peace there in their @uarter 
Seſffons. 

A Conſtable that is a Conſtable in one Town, can- 


not 
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| _ot execute the Olſhce of a Conſtable in another 
Town. Paſc. 24. Car. B.r. For every Conftableb3th bis 
' particular precind,through which bir autbority extends, 
- of which be is not to ad. 


Commiſſion and Commiſfioners. 


Commiſſions of the Peace, 8c. do ceale by the 

. I coming of the Kings Bench- into that * County 

, | where they are, if it beproclaimed;clſenot. mr 

R$ $.101-27- A(PIL.1. 75. N.B. 242. 

The Commiſſioners of- the Sratute'of Bankrupt 
have not authority by the Statute of 1. Fac. to tran(- 
fer any other Action to any'peyſon in order- to the 
recovery of any of the goods of the Bankrupt, but 
only ſuch Actions as the Bankrupt himſelf might 

FE have had to recover them,it he had not been found'a 

" BE Bankrupt. Mich. -22- Cop. B.' ry. - For be comes but 

? inthe pace of the Binkrups as t6 the —_—_— the 
Etate. 

\The King may by: his Commiſſion make eckor 

_ HK wore Depury Elcheators, "to find an'Office after the 

o { kath ota noble man;or tor ſome other ſpecial cauſe. 
laſe:24.” Car. B.r. For ſuct; off ces are but offices of _ 

e Bf, and may be found by ſpecial Commiſſions. ' 

BA Juſtice of Aﬀlizemay have a ſpecial Commiſion 

x {oridethe Circuit alone, but if his Commiſſion be 

,  Wifneral and according to the Statute, he is-to have 

, © Aﬀociat joyned with him in the Commiſſion. Trix. 

s W'+ Car. B. r. For in this caſe, the King may diſ- 

ly We with the Sainte, not being prohibited by the St4» 

ps Witte doit. 
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' Ifa Court-Leetdo not chooſe a Conftable, or & 
not give him his Oath to exccute hisOthce,the quarter 
Sciſions of the.County where the Leet is, may do iz 
Mich. 22.Car.B.y. Antea tit, Conſt able. 

»:/1 one ſpeak, of a thing to be done at the Gener! 
SefionFot the Reacc,it (hall be intended to be- meant 

. that ir was. done at the Quarter Seſſions. Trin. 24.C#: 
B.r. For that is the moſt General Sefſtons being, bela fir | 

-the whole body of the County. | | 


Commitment, | m—_—— 


-., None fhall be committed for a contempt donew || « 
#he- Court, ifthe contempt do not clearly appear to 
- the. Court.. Mich. 22. Car. B. r. | So tender. is tht 
Lie of inflicting puniſhment upon any without an aps 
parent canſe. | 1 
-- Every Commitment to the Goal ,' ought to be 
made by Warrant under the: hand and (cal of hin 
that commits:he party, ard the cauſe why the party 
3/£0ommitted ought to be exprefſcd in the Warrait, 
Paſe. 23: Car;B.r-: This is true of Commitments mae 
Sy Fafttces of the Peace in the Country 5. but this Cour 
may.commit hy Paral, and without the (auſe in theCow 
metment. MF 


. = 


Contempt. 12 
One may be committed for a Contempt done Wl 
the Court, but the macter of the Contempt mult Wig 


be certain and not doubtful. Mich. 22. Car. Bn 
| Fu | 
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jFa elſe the party may perchance be wrongfullly 
Committed, which the Coprt will be cautions not to ds. 
.- AnAttatchment.lies'again{t one for a Contempt 
b done to the Court-Hill.22:CorBr. Tobring bim in to 
« | anſwer the Contempt, and in ſome caſes the Court will 
i; command, a Tipſtaff to bring tbe party in. 

If the Court makeaRulein an Action of Treſpaſs 
| & and Ej<ment, that the Defendant in the Action 
at © {hall confeſs the Leaſe, Entry, and Ouſter 3 aud'yert 
v4. © atthe Tryal the Detendant will not daitithe Plaintidf 
« & muſt prpceed notwithfiandingin his Tryal:z bne he 
may allo proceed.ig this Court againltthe Defendant 
upou his Contempt in-not obeying the. Rule of thr 
Court. Paſc. 24. Car. B. r. By taking of an 
"Wi againſt hin for diſoleying the Rule of the 
Court. ©. 

.\ If one take out an Execution upona Judgment af- 
ter that @ Writ of: Ertor is. brought in this-Colrt. to 
Reverſe the Judgment, and after the Writ of Ex» 
tar is allowed in the Court where: 'the Judgment 
was given 3 thisis a Contempt! tg this Court. /'Trim, 
% Car. 'B. r. , But'it is 20 Contempt if the Rolb-be not 
Marked, or notice giper t0 the party. ofi. the: Wiri' of 
Error! brought. Mich. 164.9: B« 1+: Becauſe be 5s not 
bwnd to take notice of the bringing of the. Writ of 
or, : 
After a Writ of Exror ſhewa to the Adverſe Attur- 
tey, the Atturney which brings the Writ hath four 
layes time to -allow, and after he hath allowed , 
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:0* bath | four daics time to put in good Bail, 

8 The Plainrifts Attuxney is not bound to ſearch the 
cord, whether 'a Writ of Error be brought ar 
X, but may take out Execution upon the Judge- 
Vent given for his Clyent, if therebe no PR 
., caken 
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ta ken forthzor have not'uotice given him of the wit 


of Error. Trin. 2 4. Car.B.r. - For 4 Writ of Error is an 


extraordinary thing, and ſeldom” brought, and there: 
fore the Atturney is not to take notice of it without nts 
tice. - ' ih 

Condition.” 
There-is difference betweena Condition which bs 
annexed to'an Eliate ſubſequent, and a imitation 
ſubſequent,which is annexed to- an' Eſtate-preſently 
velicd. Hill. 22. Car-B. r. The difference is in reſpta' 
#beir different operations upon the ' Eſt ate. ; 209i 


Cavſes 3 


- The Clerk of the Papers-is to enter the Cauſe 
which dodepend in Court in his Book in the Office, 
and out of/it he ought to write ſeveral papers, vis 
one for every Judge in the Court of thoſe cauſes con 
ecrning which any thing is to be ſpoken inCourtthe 
next-day,and to fend the Papers to the Judges eve 
rally at five'a Clock inthe Evening, before the cauſes 

are tO be ſpoxeri unto. Hill. 22.Gar B. r.T hat the ]wiget 


" may bavetime to adviſe of them. | * 


* IX 


Confirmation. 


r 


A confirmation of Letters Patents, which are void 


in reſpe&tthat they are againſt the Law,' is a voi 
Confirmation, although & be done by Ad of Parlia- 
ment z but if they were not againſt the Law but did 
only want 'Law to Authorize them,jf they be after 


wards Contirmed by Ac of Pacliament,tbe- Confit* 
ot mation 


<- 
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'& mation is good. Hz. 22. Car.B.r. To confirm a thin 

Yitrgive more ſtrength and power to a thing which hat 

& Þ ut a weak andiniperfeti being,yet bath a being tiel quelz 

= BN but #0 Confirris 4 thing which is void of and in it ſelf, is 

* Btm Confirm a non ens, and can bave no operation, an 

WM focb in accompt of the Law art things ated contrary to 
Law. 


L 3 | | _ Chattel, 


ty One may by a conveyance raile a Chattel which 
'F Bay be determidable, as well as it may be done. 
 Bhjalait Willand Teſtament. Trim. 23: Car. BE. r: 
For what may be done by a Will, may be de by 8 
tinveyance, which is of a greater force in many caſes 
than a Will is. 


Ce, Copyhold and Copyholder. 
its | 
on F A Copyholder doth forfeit his Copybold by cut- 


ing down of the Timber growing upon the Lands 
K&longing to the Copyhold Tenetnent. Trin. 2 3.Car: 
br. Except it be for reparations of the Copybold : and 
thir is for the preſervation of the Copybold , which elſe 
- Wuybt be deltroyed, and the Lord thereby prejudiced by 
* WeTenant, who is upon the mat ter but Tenant for life, 
* © as by Law is not to de waſt. 
\ = Q: Phether the King ſhall have a Copybold, which 
0 Wirranted to one in truſt for an Alien. Hill. 23. Car. 
WW n+ It ſeenis be ſhill. Thy was argized about 
ut time, but uo judgment My. or ſince to my 
mentbrance. ad 
:Itis a forfeiture of the Copyhold, for the Copy- 
Wider to refuſc to pay his fie, if it be a tine certain, 
h- Or 


fervice there ; for there is a Condition in Law im 


for the fine may be unreaſonable, and the Court is 1066 
judge of that, 

A Surrender of a Copyhold to an uſe, make 
not. one a Copyholder, as to a purchaſe, but s 
; I it is otherwife, 5, Feb, Hill, 164, 

yY  a ; 

'Tt'a Copyholder for life cit down Trees, the 
Lord may carry them away. 6. N:v. 1650. B. $. 
For when they were ſtanding they were the Lords, an 
me cuiiing of them down, gives the Copybolder no 4 
in them, 

A Copyhold cftate cannot be ſurrendred to another 
by an Atturney without Deed, but one may bead- 
mitted to a Copyhold eſtate by Atturney without a 
Decd. 2.4p.x650.B. $. For there is difference betwis 
the paſſing of an eſtate, and the receiving of an ei 
paſſed. vp 


Contract. 


'* Nouſiiteous Contradt can be grounded upon adi 
xt bargain which may cither be accepted or r;fubs 
cd by the party. Hil! 21. Car.B.r. For it is not within 
the Jratute, and iÞe party cannd?.be pre) diced bat by bit 
61 conſent. | | | | 

Tf a Contract Wiftreous, and- made fo that the 
Statute May be avoided, yet it is a corrupt bargath 
#nd {hall be adjudged to be within the Statute, Hitt 
7%, Cay- B, r. For i ſhall be within the 'equillf 

: 0 


ed in every Copyhold Eſtate, that the Copyholde 
tuft pay his fine and do his ſervice,upon pain of far- 
feitare tor not doing it.Trin. 24-Car.'B. r. But if here 
fuſe to pay a fine i=oertain after i: 15 ſet it is nn forfeitunz 


JS ES > mos 


= 2 ya no << _-- 


= XX 5-2 


43-2 
4 5 % 4 


154 The Prafiical Regifter ; 05, | 


or refuſe to appear at his Lords Court, and todo hj 


{ 


| 
[| 


: 


2. Ui 7. 


ADA a Sd 
x / 


the Accompliſh'd Atturney: ins 
q it, though it be not withix the, words ; for the Sta-uts 
bring a beneficial Law for the Common-wealth ſhall be 
txtended to equity, eſpccially where there appears to le 
ſabtilty wſed to avoid the Statute and the penalty of 


it. | TNT | 
OY An abſolute Contract may be diflolved by Parol 
EY ifthere be good conliJeration for the diſſolving of ir. 
Paſc. 24: Car. B.r. Eiſe not, becauſe it irintinded 1bat 
it was made upon & good conſideration al therefore it is 
not reaſonable it ſhould be avoided without a conſide- 
th tation. 
vl Every Contract doth imply in it ſelfan Aſſympfic 
| p inLaw for to perform the Contract, 4. Feb, Hill. 
Ml 1649. B. r. For a Contrac would be to no par-= 
, hiſe, if there were not a means to enforceit to be per- 

formed: & | | 
i; | , If 1do promiſe to pay a Debt to. $, which Debt 

sowingtoI $S. by G. D. this is nudum patium for 


# want of, a con{ideration.3 and it Ido not pay it, yet 
vN in Action dothnot lie againſt me for not paying it 


(cording, tomy promilc. 3.: Feb. 1650. B. S$. But if 
1 promiſe to Pay it, if I.S. will forbear to ſae G. D. for 7t 
tl ſuch.a wme,or ſuch other like conſideration, this is a 
mod promiſe 3 far here is a good conſideration, for this for- 
Fry beerance. may be a prejudice to I. S. and a benefit to G.D. 
- "d alſo to bim that makes the promiſe, 


bi WATS ajſ+ - Covenant. 


the Ione do Covenant generally to Tevy a fine of 
tain; Lands, he that doth thus Covenant, is net 
{21 | ®reby bound to go before Commiſlioners Authori- 
kd by a dedimms to take this fine to ackuowledge his 
faaſent; Trim. 24, Car. B. r. Por it ſhall bein- 
If tended 


bef.,ye Commiſſioners. 

If a Leſſee for years, Covenant expreſly, to repair 
a houſe let unto him,and during his term, the houfe 
is burned down, he is tyed by the Law' to repair & 
new build it , whether it be burnt by negligence 
other wales. Mich. 1649. BS, For byhis expreſs Cone 
nant he undertakes to undergo all caſualtieszbut he is dt 
ſo tyed by a _— in Law. 


Confideration. 


One may ſell his Freedom and Priviledge for a cons 
fideration, 'Trin. 24. Car. B-r. But without aCan- 
fideration he cannot part with it ſo, « but that h 
may recal his grant of it at his pleaſure; for by th 
Conſideration there is quid pro quo and it ts intexded 


he bath a full recompenſe for his freedom, by reaſon of bit 


orra Contract. 

If a Deed of Feoffment be made to two or three 
Lands or Tencments, and no confideration is &- 
prefled int the Deed, for the making of the Deed it 
thall be intended by the Law, that it was made to 


chem in truſt tor the feoffor. Mich. 24. Car. Bur. Forit 


ſhall not be intended, he would part with bis Land with 
out 4 Conſideration, and yet the Deed fhall be conftriel 
to operate ſomething, and. alſo that which may ſeem mi 
reaſonable. 

Ifthere be a double Conſideration for the ground: 
'1ng of a promiſe, for the breach whereof an Action 
2S brought, though one of the Conltderations be not 
-good, yet itithe other be good, and the promiſe bio 
ken,the Action will well Iye upon that breach. Tm 
51.6.S. For that one Conſideration is enough to ſug 
tbe promiſe. Commu 
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rcnded be was to doit in the ordinary way, which'ic mt 


(& 


—eo Ram. ans Geo ao a 


co © ww  -e 


—_— mm. a Do Xa ci. £a©—-— — _ Dc A = cu HQ» c Jo w 


& 
- 
| 
— 


E .. 


37 2 & SS 


Aa; {i y T% - o ES. «- | * : ' " 
* the Accompliſhd Atturney. 117 
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Common and Commoner, 


\ Hoggs are not Commonable Cattel : It ſeems they 
are not Commonable by reaſon of the deltruction 
they make in the Common by rooting, and of their 
unrulinefs in reſpec -of other Beatts, . Paſc. 1650. 
B. 8. Tet by confent of the Commoners amongſt ibem- 


ſeves, #t 1s uſual to put Higgs upon Commons and 


waſtes. : 
\ Common whicws of late times erected, muſt be 
erected by deed. 3. Nov. 1650. B. $. Becauſe it is 2 
thing agamnſt tbe particular intereſt of meum and tuum, 
and therefore the Law will ſee it hath a good foundation 
to warrant tt. :- ji | 
The Lord of the ſoile of the Common, may either 
ſurcharge or encloſe an Bverplus ofa Common,(that 
is) fo much of it as is more than needful_ far the 
Commoners to common upon,in regard of the large- 
neſs of the Common, and the ſmall number of the 
Commoners and of their ltock. But if there be not 
ſich an Qyerplus of Common, he cannot ſurcharge 
ox encloſe any part of the Common. 18. Apr. 1650. 
B. S. Nor can be erect a. Warrejn of Coneys upon tbe 
Common 5 for this would be in. prejudice of the Com- 
maners , but where there is an overplus of Common, 
- the ſurcharging, or encleſure can be no prejudice ts 
bem. 


Confeſſion. 


- Ifthe Plaintiff, in an Ejedjone firme, will not fave 
the Tenant of the Land againſt whom the Action ig 
brought,harmleſs from all dammages that may befal 


him, by reaſon of the Action brought againft him;- 
the Court will ſuffex the Tenant to Contels the As? 


ISRzR 


ion : but if he will ſave him harmleſs, the Court 
will not ſuffer him todo: it. 1.2. Nov. 1650» B. $, If be 
For as its reaſon that the Tenant ſhould not be. prejus Nth 
diced by the firit which concerns bim wt 3 ſo neither it 
it reaſon 8x the other ſide, that be ſhould prejudice the 
Plaintiff, by Aving of that. winch he receives mo juſt 
benefit by doing it 3 and by ſuch bis doing hin- 
der the bringing of the right of the jarties concerned 
19 alegal tryal. * | | 


Copy 


It upon a tryal you will give. part ofa Copy of an 
Office 1n” evidence t9 pxove gDeed, which deed is 
ro prove the parties title to the Land in queſtion that 
gives it in evidence : It that part of the Office givcn 
in evidence, be not {o much of the Office as doth any 
way concern the Lands in queſtion, the Court will. 
not admit it to be,given'in evidence. 28. Apr. 
T651. B. S. For tbough ſomething in the Office may 
make fur bim wbo gives it in evidence, yet it may, if il 
the Office betaken together:make againſt bim, aud there+. 
fore the Court will baveit all givenin evidence,ad infor- 
mandum'conſcientiam,andſ» ſatisfie the injury, or elſe 
no part of at ſpall be admitted in evidence. © © | 
*» The Jury upon a tryal at the Barr, may not be ad- 
mitted to have any Copies of Decds or other wri- 
tings, which were given in evidence unto them, away 
with then from the Barr-to conſider of their Verdict 
which are not under ſeal. 28. Apr. 1651, B- S.. 
Pact all Deeds or writings "under Seal and given in 
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gilente they may have, but nothins which was not gi- 
vent evidence may they have ; for this were to make new 


midence which the Conrt heard not, - wbich ouzht not to 


be, for the Court gives their direftion to the Fury upm 
the evidence that is given in Court, 


+ onveyance, 


A Conveyance made unto one by his reputed 
Name, although he is not the ſame perſon-in Law as 
he is reputed, yet 15 the Conveyance good : becauſe 
It appears he was the ſame perſon in fact who was in- 
tended to take by the Conveyance; but if ſuch a Con- 
veyance be made to raiſe a uſe;'then it is not good, 
28. Apr. 1651. B. S. Fot a Conveyance to raiſe a'uſt is 
uſually made to aftranyer,and not to celtuy que uſe ,and 
therefore if tt be u#4:-rtain,who is the ceſtuy que uſe, the 
Conveyance is void for the incertainty.- : 

A Conveyance cannot be fraudulent in part of it, 
and good as to the reli. 30. Apr.1650-B.S. For if it be 
fraudulent and void in part, it is void in all, for it can- 
"a be divided \ for it is made and is to take effef, uno 

atu. 

If I Covenant to Convey Lands to another, I am 
bound to do it at my own charges :cxcept it be other» 
wie agreed b<twixt us. Trin. 1651, B. S. For be is 
to perform the whale Covenant at bis peril, and the 
Covenantee is nt bound to be aſſiſting unto him in 


the perfefling thereof. 
Certi ca re. 


This Court will not tnake a Rule, for a Judge to 
make a Certificate to them of a mattcr done before 


I 4 thetn's' © 
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him; but if the . Judge will do it voluntarily they 


will receive it. For this Court cannot bave conuſance 


ſuch pravate tranſaliung of 1bings- 
Clergie. 


One Out-lawed for Felony was brought to the 
barr, and had his Clergy without purgation- Lib.Jut, 
120, Mich, 17 HL7.Ro', Tater plagita Regis. 


Clarke. 


By Rolle Chief Juſtice,no Clark ought to be admits 
ted into the Ofhce of the Caftos hrevinm, withour the 
conſent of the Lord Chict Juſtice frtt obtained ; and 
thoſe that are admitted, ought to be choſcn out of 
the beſt of the Clarks in the Kings Bench Office.1 655, 
Far the Lord Chief Fuſtice bath a ſupertmiendent power 
over all the Offices and Officers belonging t» this Cort for 
the better regulation of them in order to the readzer acti 


viſtration of Juſtice. 


Departure. 


We. the Plaintiff doth Reply jn his Replis 


cation , -a. matter which is contrary to that 
which is admitted in his Declaration, this is a De 
parture fromhis Plea. Mich. 24. Car. B.S. And is at 
much as to deny what he formerly admitted, which is #0 
ſay and unſay, and is naught fur the incertainty, becauſe 
618 iſſiee carigot be joyned upon it. 


F 


Deniſon 


> Latta. AO. ton 


VP: 
1ey 
e of 
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AnAlien that is made a_ Deniſon by the Kings 
Letters Patents , is thereby enabled to purchale* 
Lands, but he is not thereby enabled to inherit the 
Lands of his anceſtors as Heir at Law, but as a Pur- 
chaſer -he-may enjoy Lands of his anceſtors. Mech. 
42+ Car. B. S. But if be be Naturalized by Afi of Pars 
hament, be may inherit them as Heir at Law, as well as 
bave them by purchaſe > for this doth reſtore him in blood 
and makes him as a free-born Englith-man,and partaker 
of the (ommon Lawes of the Land. 


Delivery. 


It-hath been” the courſe to Deliver a Leaſe of E- 
ieQ&ment to the party to whom the Letter of Attor+ 
ney. is-delivercd, and tor the Attorney, by vertue of 
hisLetter of Attorney, to deliver poſſeſſion of the 
Land let by Leaſe upon his delivery of the Leaſe. Paſe. 
24. Care B. r. But this courſe is antiquated,except it be 
inſome ſpecial Caſes. | 

A Deed cannot be Delivered as an eſcrow to the 
party himſelf ro w..om the Deed is made. Trin. 24. 


Car. B. r. But it muſt be delivered to'@ ſtranger as 


a eſcroe, for ſoſoon as it is Delivered. to the party to. 
Phem it is ryade, it takes effeft as a Deed, and cannot be 
an efcroe ; but when it is delivered as an eſcroe, it takes 


w..effect till .it be Delivered over to the party to whom 
"the Deed is made. 
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Daweyx, 


A woman was not Dowable of Tithes, before the 

Scatute of 37, H. 8. 24. Car. Þ, r. For before 

that, few Tathes were in Lay-mens hands, or were 40s 
| conpied alay fee. 

A;waman is Dowable of a Common apneniind 
bu: not 01a Common in groſs Paſc. 24. Car.B.r. | Fon 
Common appendant belongs to Lands and Tenements 
wher eaf ſhe was endawable,and cannot be: ſevered. \ 

A woman may- be ' endowed of the profits of an 
Office, or of a Fair, or-of a Market.Pafc.? 4. Car. Br, 
Becauſe it is an inheritance, and may be reduced to a cer« 
tainty ſub modo. 

Dower 1s favoured in Law,and as it is favoured in 
it {c1t,ſo'is the party that ſues to. recover her Dower 
fayonred in her proceedings in Law to recover it, 
is much as in juttice may be permitted. Paſe. 24, 
Cars B.r.. For the Common Law doth extr aordima- 
rily fxuonr &ad protect Widows and Orphans, as needing 

moſt belp- | 
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Difference. 


There is Difference between the Latin words Fn 
in dilate and immediate, and it is more proper to di* Ft 
rect a Writ tobe retorned in dilate, than to dire Ft 
it" to: be retorned immediate. Hill. 23. Car. B. 7: Wl 
For to retorne it in dilate, is to retorn with as much WC 
ſpeed as may ve, and not to uſe any trifling excuſes or 


delayes to retard the vetorn of it *. bat! toretoyn it 1M- 
mediate, is impoſſible, for it will require ſome conve- 
nititt 
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non time to do it in, and as it may fall ont, longer thay 
Nj expected. \ 
All Habeas Corpus's to inferior Courts within T2. : 
miles of Londen axe t0 he retorned immediate. 
» 


\  Depoſfitions taken in a Cauſe dependiug in Chan 
v I cery, though the caule be there determined or dil- 
?- F niſſed, may be given in cyidence at a. tryal at the 
# Jar, ina uit dcpending here touch] c ſame, 

\ Wmatrer, hetwcen the FI partics that Jy mm the. 
v If Chancery : if the party that depoſed tothe Interzo7. 
ztorics be dead at the time of the tryal, elſe nat; 
but thoſe, witneſſes mult appear in pexſon: i Court, © 
1d be examined viva vace 1 the. Cauſe,and (5) it isok, 
1 Depoſitions taken in any, Other Court, Mich... 24+ Cars; 
r Br. For the faireſt way Wf. exaruination of Witneſſes, 
«the open examinatiog of them in Court, that all pars; 
les concerned, may bear them examined, ard bave liz. 
kry, to croſs-examine them, 


S. oa 
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Diſcretion. 


Where a thing is left to any perſon to bedone JE>. 
oding to his Diſcretion, the Law doth cute) is 
ob, fa done with ſound Diſcretion and according, 
bo Law :and this Court hath power to KAT thing 
that axe otherwiſe done, netwithſtanding cg 
> to the diſcretion of thoſe that do rx Birg 23. 
(ar. B. re For thetr Diſcrenon 1 15 not properly hey. 
bi olly 3 madne)s that a things contrary to reaſon,on 
Wwe 
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"Sp Deviſe, 

SEE Hor LL £1 | 
A Deviſe of the pzofits of Lands for years, isa 
Deviſe of the Lands themſelyes, for {o many years 
as the profits are Deviled. - Trin. 23. Car. B. r, fl 

For except he have ibe Lands, he canyt come-to tak 
eo. 4-393 | - p* 
f a man deviſes his Lands to his children with 
out fycing more 3 this is but a Deviſe for life. 36. 
Eliz.B-r. 1, Dickons aud Marſhals Caſe adjudged Hil. 
23. Car. Þ.r. Becauſe there is no eſtate limi [bs what 
#he Law doth limit, which cannot be intended greater than 
' A Deviſe to one of any thing which the Law 
would have caft upon him,although it had not been 
Deviſed"unto him, 15 a void Devilez as a Devile to 
the Deviſees ſon and heir in Fee, is a yoid Devile,for 
| forthe Law ſhall adjudge him to be in by deſcent 
Mich. 2.4.Car.B.r. For bis title to it by Law, is bis at, 
cient and beſt title, and tbe Law will adjudge him t0 tals” 

by that. 

. An Adminiftrator.ofa Term cannot Deviſe it but 
an Executor ota Term may 3 for an Excgutor hatha 
greater incereſt in his own right,than an Adminiſin- 
tor hath 3 butan Adminiſtrator of a Term mayin 
his lite time (ell it,and the ſale ſhall be good, but De 
viſe it he cannot,becauſe the Deviſz doth net take &&- 
fect till his death, and iminediately upon his death, 
the Law yelts it upon the Adminiſtrator de bonis nou 
ofthc firſt inteſtate. 16571.B. r. Bret an executor hath bi 
power from the Teſtator, an Adminiſtrator is impowered 
by the Ordinary. ; XY 


D eodands, 


= 
[- 0 2 
W434 
- 
” 
F = 
hs 


” tbe Accompliſh'd Atturney. @25 


Diodands. 


Deodands( that is)the Goods and Chattels;of which 
fedode ſe (that is)of him that kills himſelf, do belong 


. to the Kings chiet Almoner(that is)he that diſpoſeth 


of the Kings Alms,to diſtribute them co the poor, or 
to employ them in other pious uſes, and a diſcharge 
given for them to any perſon that hathſach goods of 
afelo deſe,in his poſſefſion by the Almoner or his de- 
puty, is a good diſcharge in Law for themzbut a diſ- 


charge given for them by an under-deputy,is no good 


diſcharge. Trin. 23. Car. B.r. For be is yo ſucb Officer 
that the Law takeg notice of. 

Any thing which is fixed to the Freehold cannot be 
fortcited to the Almoner as aDeodand.Trin-16.Car.2. 


R.m B-R.tbe King verſiss Crols aud Babin,per Car; 
DPemurrer. 


If a Demurret be entred, it catinot b@waived, cx- 
cept both the Plaintiff and-Defendant do conſent un- 
to it:Mich. 22. Car.B. r. Nor then without leave of the. 
Coxrt 3 becauſe by the Demurrey both parties have ſub- 
mitted the matters in Law in queſtion betwixt them to the 
judgment of the Court. 

A Demurrer may be upon a replication Rejoynder, 


&c. as well as upon a Plea. Mich,23. Car. Br. For all 


parts rf a pleading t9 iſſite ought to be according to the 
Rales of Law , and if any pars fail , the whole if 

naught \ and may therefore be Demurred unto. 
Itche Court do perceive that a Demurrer js put in 
only to put off a Tryal, or tor delaying of the pro- 
| ccedings 
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Cecdings,they will not allow-of ſuch a Demurrer,not 
eajoyn the other party to joyn in the Demurrer, byt 
will give judgment againſi-che party upon his frivo- 
lous demurrer. Mich. 22.Car: B. r. And 24. Car. B.y, 
For though the Court will not binder the party to take ad | 
vantage of an ill pleading,by fi #ffering bim to demurr uy- 
t it, that is to demand the judgment of the Court whethe; 
be ſhall make any anſwer to it, yet the Cotirt will at 
Favour tmy party by colour of Demwrring to a Plea where 
there is no probable cauſeto.do it, fo much as to delay thi 
edverſe party thereby; 
_ Wher | f1204 ought to be alledged a place from 
whence the venue ſhould come, and.it is not alledged 
but omitted, and yet an,iffue_isjoyhed between the 
partiesz; and. the wexire is from the body of the 
ounty, the Defendant may Pemur upon the wenire 
facias (1f Ie will) but if he do not Demur, but ſuffer 
the tryal to pats, this is a good tryal. Mich. 22: 
Car. B. rt. For he bath flipped his advantage of 
Demurrer : and here is a fair tryal and a Verditt 


given -upoy_ the  Oaths of twelve lawful men whi 


beard the evidence, and, ſpall, be intended to have wel 
#nderſtgod the matter of fad in queſtion betwixt the 
TT 

. Where a Stattte givcs leave to plead generally, 
and the party waivesthis leave and pleads ſpecially; 
the other party-may Dcmur upon his ſpecial Plea it he 
fee cayle. Paſe. 23. Car. B. r.; For thottgh he need- 
ed not to bavepleaded ſpccially, yet having done it, the 
Plea. maſt be, g20d at bis own peril 3 and the party is 
not to be batred of t1king that advantage of exceptis 
on tothe Plea, which the Law 4. th give bins if it be not 
« good Plea, | | | 
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© A general Demurrer doth notlye ro. a Scirefar 
Claſs Paſc. 23. Car. B. r. For it is tn the nature of 
p judicial Writ 3 and ſhall therefore be intenseg tobe 
good, except - a particular cauſe of exception to ut be 
alle dged. | 
© "Upon a Demwrrer toan eyidence given to a Jury 
at atryal, the Jury are to be diſcharged and not to 

aſs upon the tryal : But che matter in Law (in que- 
ſion Jupon the Demurrer is referred to the Judges to 


determin-Paſe. 13: Car-b. r. 


"A Demurrer to an evidence is, when the party 
that doth demurr+-upon it, doth demand the judgs+ 


' ment of the Court, whether the matter given in evi- 


dence be ſufficient ( admitting ie to be all true) to 
finde a verdict tor the Plaintiff, upon the ifſue that 
5 joyned bctwixt him and the Detendant. Paſe.. 23, 
Car. B. r. And when ſub a Demmrrer is taken, the 
Plaintiff. and the Defendant muſt agree 4he matter of 
fafi in diſpute betwixt them, otherwiſe the Court can» 
not-prace: d to determine the matter in Law ©: but there 
4 be a Venire de uovo 7 fry 4t, Trin. 23. Cars 


T 
.- The party that is delayed in, his; proceedings by 
tcalon of a Demurrer, may move the Court, to ap= 
point a ſhore day after to hear Counſel ſpeak to che 
£murrer,and the Court will grant it. Trix. 23+ Car« 
B.r. For the Court cx Officio is bound tofuriber the 
proceedings in Law depending before them as mmach as 
conveniently may be. 
In a-Dcmurxer npon an evidence, the party de- ' 
Murred unto, may demand judgment of the Court, 
whether he ought to joyn in the Demarrer or not. 
Trin. 23. Car.B.r. For if there be not a colourable 
Matter for to ground the Demurrer upon, the _ 


Juſtice may not be frivolouſly delayed. 
It was (aid by Glyn Chief Fultice, 1658. Upon 
a Demurrer in Treſpaſs and Ejectment between Bf: 
poole and Newton, that he that Demurs; conteſſerh 
+ thereby all the matters in fact alledged by the othet 
party, but he doth not thereby adtnit of the errors in 
pleading. | 
One cannot demurre upon a thing upon what an 
iſſue cannot be taken,by reaſon of the doubleneſs,and 
by confequence,doubtfulne(s of the matter. Trin. 23. 
Car.B.r. 'For a Demurrer muſt be certain, that the Court 
F be not inveigled thereby. : 
b- After the Plaintiff and Defendant have joyned iti 
| the ifſne which is to be tryed betwixt them ; neithet 
of them cau Demurre without the copſent of the 0+ 
ther.Tri.23.Car.B.r.For by their joyning in the iſſue,both 
ties bave admitted the ow, pleading to be good 
ar to try the Iſſue; and therefore it is too late then to d& 
; murr. 
by. - There muſt bea ſpecial Demurrer to a negative 
preignant (that is) a negative Plea,which doth (als 
contain in it an aſhxmative, and to an argumentative 


ly. but only by way Of argument or rea{oning,) and to 

2 double Plea, for a general Demurrer, doth admit 
them tobe good. Mich. 23. Car. B. r. For it doth not 
ſpew any fan't in them as a ſpecial Demurrer doth and 

' the Court will intend-every pleading to be good, till the 
Contrary do appear « | | 
One may demurr toa Demurrer for th: double- 

* neſf5of it; fora D:murrer ought to have fortnaliry 
and certainty in it to ayoid barbatiſme,an inyeigling 
of the Court 3 but it one that might Demury, doth 
not, 
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will not force the party to a in,but will overrule it that - 
J 


Pleay(that is)a Plea,which concludes nothing direR- | 
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| notdemurx to it, but joynes inthe Demurrer,he can- 
got demurr afterwards, for he hath flipped his ad-' 
vantage. Mich. 23. Car,Br. 1038” + "ave"! 

-, A Demurrer is double, when that he that doth de- 
murr, doth, aflign,in his Demurrer, (for cauſe of, it,) 
, || queerror in tact, and another error in Law, tobe in 
the Plea upon, which he, demuxrs 3 which he oughe 
got to do_.in, one Demurrex. Mich. 23+ Cur. B. r. 


or if either of the cauſes of Demurrer be irme , it is 
| enough to overtbrow the Plea,. and it is. at bis liber« 

to init upop that which is beſt for his. own advantage; 
kt not vpon both, for this were to puzzle the proceed- 
.. One may demurr to one part of a Declaration,and 
yet plead to the other part of it with a_@uoad, &c.. 
Mich. 23. Car. B. r. For this is but to admit of what is 
well pleaded, and to deny the reſt, 
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Diſcharge. 


If an Attatchment be granted by the Court againft 
'qne, and he is thereupon apprehended, he fhall not 

be diſcharged uponan affidavit made on his behalf :, 
but he that is attatched, muſt, appear in ,perſon in 
Court, and be there Diſcharged. Mich. 22. Car. B. r. 
Þyr it is a perſongl offence for yhzch; he is attatched, and 

be ſhall not therefore be diſcharged,except he yield obedi- 

tnce in perſon, 9: ob SNARE} 
A paroll agreement before it .is broken, may be 

diſcharged by parpll 3 but after it is broken, it cannot 
be. diſcharged , without. ſatisfaction. made for the 

breach of it, 31,2 2.Car.B.r. For by the breach of it, an. 
igjury is done to tbe party which requires ſatisfaltion-Hil-. 
\©-Car.B,r, And ſuck Jarifadjon cannot bs diſcharged. _ 
bypar ol. ; If 
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If one be arreſted by a Latitat out of this Court, 
and the Plaintiff do not declare againſt bim in twy 
Terms after 3 if the Defendant move the Court that 
he may bediſcharged, becauſe the Plaintiff dothnat 
proſecute his ſuice againſt him, the Court will Di 
charge him. Paſc. 23. Car.B.r. For liberty ir precing 
and much Faveured in Law, and the Court will inten} 
the Plaintiff bath no cauſe of Altion;that is fo ſlowinth 
proſecution of it. | 

It is now a controverted point, that if the Prifow 
keeper ſuffers a priſoner to eſcape, and afterwards 
$:ire facias ſued out againſt the Defendant, and t 
Nichils returned, and he taken again, whether it's 
lawful or no, the Court was divided in opinion.P,fe 
21. Car. 2. Reg. in Com. Ban. 3 

If the Plaintiff, at whoſe ſuit the Defendant isin 
exccution,do give the Defendant leave to go atla 
(that is) out of priſon,the execution is thereby dt 
charged : and if the Plaintiff do take the Defendant 
again upon the ſame execution, and commit him to 
priſon, the Defendant may bring an Audite /xres 
gainſt the Plainif, for his illegal impriſoning of 
him. Mich. 23.Car.B.r. For 38 ſhall be intended\that th 
Plaintiff bad ſati;fattion wpon the execution, oy elſt 
world not bave given the Defendant leave to po at lavyti 
and therefore if he take him ag ain upon the ſame extenth 
en;the Law will adjiedge it ax unjuſt vexation, for 
an Audita querela doth lie. 

A Priſoner that is committed for Felony, and 
brought to this Barr by a Habeas Corpyr, Cannot be 
diſcharged, although the retorn - upon the Heber 
Corpus be not ſufficient to give the Court ſatis 
ation that he was jufily committed. Paſc. 24. Gb 
B-7. For the Court is elmwaies 6autiont bow ay 
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iberty to Capital offenders,becanſe the puniſhing of ſuch of= 
es concerns much the good rf the Kingdom in its peace 
ſafer: | 
A Priſoner that is broight to the Barr, to be bailed 
by a Writ of Habeas Corpus, it he were committed 
for matter on the Crown ſide, he muſt be brought 
into Court on the Crown ſide,(that js)onithat ſide of 
the Court where the Maſtcr of the Crown- Office fits; 
hut if he Kands committed for a matter determinab!le 
on the Pleas ſide, he muſt be brought into Court, to 
be bailed on that ſide of the Court where the Maſter 
of the Kings-Bench Office fits, viz. on the left hand 
of the Lord Chief Juſtice. Paſc. 24. Car. B. r. For 
the Kings Bench Court is a Court which bolds Plea in a 
donble capacity,viz.in Criminal matters which concern 
the Publick, and in Civil matters ariſing betwixt 
ow ſubjelt'; and in thoſe reſpelis it bath ſeveral 
s and Officers riated to the tranſsiton ant 
diſpatch of maters Criminal and Civil z and thoſe Officers 
beve their conftant aud known Offices and places inCourt 
wt for diſpateh of ſuch matters. 
""Of later time it hath been permitted by the Court 
t Diſcharge the Bail, if he bring in the princr- 
pal before the retorn of the ſecond Scire factasr 
out againſt the Bail , but anciently it was 
tot ſo. - Mich. 24+ Car. B. r. This is in favour of the 
bell,” whom I conceive the Law doth therefore favour, 
ieauſe 3t judgeth it bard for one man to pay anther 
vans debt, which he intended not to de, though be be- 
tne bail for bim. 
"AJudgment cannot be Diſcharged by pleading a 
farol agreement between the partics roDiſcharge it. 
YH. Fan. 1650. B. S. For, matters of record are not to 
knged off with words 3 for records are things made 
es K 3 "18 
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#poxu ſolemn deliberation, and are of a bight a—_— FY 
great regardin Law. | > 


Diſſiſor 


Ff one enter wrongfully into my Lands, and afrer 
his entry accept rentof. him for the Land, E cad 
| not afterwards take him for a Difſeiſor: | Trin, 
Car, B.r» For by my arceptance of the. rent I bas 
| afſented to bis entry, and uo the wrong by ab 
milting bim for my Tenant. 


Diſtreſs and Difrinzar | « 21:240 


T he ſcifing of a ſtray is not a Diſtreſs of it, for-lx 
that doth ſeiſe it claims a property in It; v3%- a Coh- 
. ditional property » 'that is, if it be not owned 
. within ayearand aday. 21+ Car. 1Þ.;r., And nom 
 6an- claim that in. which be claimes any property fa 
to Diſtrain, is but to take one thing from another,” and! 
\ put it into.the cuſtody of the Law,as a pledge for andthe 
thing which i; due t0 > bim that doth Diftrain, from: hin 
that is Diſtrained. 

An amftrcement lies not againſt aSheriff out ofhy 
. Office, for a miſdemeanour done by him, whillt k 
was in his Office» but a Diſtriagas nuper V iececondl, 
| es againſt him, for. it, Poſe, 24. Car, Bur- For an# 
. mercement lyes properly againſt an Officer of the Coat 

fur ſme miſdemeanour, and is not a proceſs of the 4 
, ar a Diltringas is;z which may iſſue forth againſt a 
that is 8 ſtranger. 

The Writ of Venire facias, far the Sheriff to & 
ren a. Jury, i5 rctoruable by kim into the Coll: 
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"and upon the. retorn:made of/it tohim, there iſſues 
:\ | ontof the [Court: another Writ: called a Diſtringas 
wratorer, toi cauſe the Jury to appear in Court at 
the tryal of the:Caulc, it the tryal be at the Barr in 
this Court, or at the Afſiſesin the County where the 
Action lies, if thewryal be tobe there. Mich.24. Cars 
B.r. The Venire 3s in the nature of a ſummons,but a Di- 
ftringas is a-proceſy of a higher nature to make them ap» 
ar #pon- a penalty. | 
\- The Writ.of Diftringas Frretores ought to be de- 
livercd unto the Sheriff ſo timely, that he may'warn 
the Jury to appear four daics betore the Wrirs-xe- 
3 F tornable, if the Jurors Ilve within fourty miles of 
tie place of tryal,and eight daies if they live further 
| off 13. Maii. 1651. B. 8... That they may have 
; il time to ſettle their own buſineſſes, and prepare for their 
travelling, | : 


Diſcantiauance. 


- Aproceſs 1s faid to be Diſcontinued, when it ap- 
rs by the Record that there was ſome time where- 
ſome defect or other in the Record,the Court took 

n0-notice ofthe Cauſe depending, nor took care to 

continue ' the, procceding therein,in order to the de- 

——_— thereof, but the parties were ſine die in 
urt. ; 

A Diſcontinuance in 'procels is helped, if there 

{| follow a Verdict in the cauſe, and the party do alſo 
Ppear upon the Verdict. 21. Car. B. r. For by the 
Rdict and: appearance thereupon, it is admitted that 

-Þf the-proceſs hath been duly proceeded in. Q; Whe- 

4d "4 every Diſcontinuance of proceſs may be thus help- 
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 Wherea Vouchee may be efſoigned, and _e [7 
ſoigne 15 not ijonned, t this isa Dicontitiuan Yap: 
where-it is not neceſſary the 'vouchee ſhould be 
ſoigned, there the want of adjournmentof the & 
ſoigne, makesno Diſcoutimance. Hill-22.Car. Rr, 
Beeanſe where an eſſoigument is naeſſary, there it it 
acc mpted part of the proceſs, and the not. —_— 
ment of it muft be a Diſcontianance the proceſs , 
where it is nat nccſſary, there it 15 accampred as no fe 
of the procrſs, and for its not being adjourned doth nog 
Diſ-ontinne the proceſs. | 

Anappcal may as well be Diſcontinued by the des 
fecr- ot the proceſs or protceding in it, as it may' 
be by inſuthciency of the Original Wrig. Hill 22.Car,) 

 Brr. Farby ſuch defedt i in the proceeding, the: tatity' 
depending in Ceurt is as it were out of Court, and made 
not depending , although the Court was ſufficiently 


at firjt poſſeſſed = "ay ca ue by the ſuffciency he the 


Original Writ : Bat if the Original Writ be not good, 
the Court is not rightly poſſeſſed of the was x 
then all proceedings 20s it are "ng andere to be. d; 


continucd, 


The Wiaintif cannot Diſcontinue bis Actions 
ter a Pemurrer jopneV and entred, oz after a general: 

v2 ſpecia! Uerdict found, ozafter a Writ:of Enqui: 
> executed without leave of the Court, Per Magi» 
firom Livelay , & livs, Ms Paſc. 21. Cars 


Reg, 


The Plaintiff may Diſcontinue his Aion bythe 
leave of the Court, after he hath joyned inf Demurrer 
with the Deteadant 3 paying Coſts to the: Defen- | 
Gaur, ifthe demurrer Was only vpoR matter of form 


iy 
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| in the pleading : But ifthe demurter was as well up- 
on matter of ſubſtance as upon matter of form, 
there he cannot diſcontinue his Action by leave of the 
Court, Mich. 24. Car. B.r. Except the Defendant will 
conſent unto3t 3 for there is great difference betwixt a de- 
murrer joyned upon a matter only of form, and a denger- 
rer joyned upon maiter of Law and ſubſtance,and the par- 
lies nor the Court can alter the Law, though tbe parties 
pill conſent. 

A Diſcontinyuance of an Acion or Suit, is not a 

& diſcontinuance, until it. be, centred upon the 

oll : for the entry of it makes it part of the Re» 
cord, and a Record cannot be Dilcontinued, but by 
matter of Record but if this Diſcoatinuance be tobe 

ded,it is not neceſſary to plead the entry of it, Tr. 

23. Car. B. r. Forjt ſhall he intended that it is entred 
mtbout ſhewing it. 

- Iathe Caſe of Robinſon and Vanbragg, Mich. 1650- 
After a demurrer joyned,and ſpoken unto by Coun» 
cel on both fGides, it was. moved that the Plain» 
yf might Diſcontinue his Action. Glyn Chict Ju- 
tice anſwered that this motion hath been fame- 
times granted, and ſometimes denicd 3 and that the 
Common Pleas denicd this mation in the Caſe of 
ler and Bakey. 

Where a detmurrer is a general demurrer, where+ 
$.it ought to have been a ſpecial demurrer 3 this is 
a Diſcontinuancc,and there can be no judgment gis 
ven in the Caſe upon ſuch a demurrer. Hzll.23. Car. 
B.r. Becauſe by the Diſcontinzance the cauſe is out of 

A | 

After a demurrer upon an arbitration pleaded, it 
isnoc uſual to diſcontinue the Aion. Mich. 24» 
Cer. B, r. Put to argue op demurrer to irie the va» 
. 4 | 
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Demand. 


| - where there is a Demand of thing to be made; 
| there'the Demand muſtbea Legal Demand,(that is } 


it muſt. be'\made in fuck manner asthe Law requires: 
otherwiſe he that made the Demand, can take nd 
#dyaiitige in- Law'upon this: Demand. - Hil. 21 


| Car. B:y. That is where the Law doth diredt a De 


mand to be made by one perſon unto another 4 for the'nof 
Mbing. whereof, he that demands the thing to be done; may 
by Law take an advantage agiinſt 'the other perſon fr 
the ray doing rherelf ; bxat 3s ul -be a Legal Des 
and. '- 

If there be no alace 6. vp ina Deed, where 2 
reritfor Land, or A mwminepere, orany other thing 
demanidableſhaltbe guade, 'the Law doth: then 4i 
re&,thar the Demand ſhall be- made-upon the Land, 
Oc, out of which the rent, Or nomine p&ne, Or: other 
thing demandable do ifſue or go out of.” Hi/7. 21.Car, 
B.'r. For that is the nioſt proper ' place t9 make ſuch 
#" Demand, becanſe the rent: and nomine pane 
take of the nature of the Land, out of which they iſſue yet 
the parties by their agreement may direct the Demand 
to be made ras f r-Mmodus GN cONvence vincunt 
egos." 


A Demand of arent ſerved ugon A Leaſe made. 


of #Meſſutge with Lands belonging to it, 'ought-t6 
be made at the Meſſuage 3 becauſe the Mefſuage is 
themott eminent partand place of the thing letjand 
moſt Hotorious' forthe Leſſee to take the beſt notics 
_ of the __ 21+ a: B. r.. Foy the Leſſee ſhallbs 
RP ali : « rey 
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preſumed to be more converſant there than in any other 
pate.Ter if the Demand were made upon any part of the 
Land; and the Leſſor can'prove that the Leſſee was there' 
and took, notice of it, T ſmppoſe it is a gord-Demanid : but* 
if be be not there when the Demand was, made Q. then 
tif no good Demand. $03; | wield 

\'The parties bringing of an Action of Debt for' 


 monies'due uponan- Obligation, and the taking ofa 


diſtreſs for reut by him unto whom the rent is due, is 
good Demand in Law of the Debt due by the Ob-' 
lgation, and of the rent. Trin. 22. Car. B. r. 
For in the one caſe the monty is demanded in Writ, aud 
inthe other the taking of the diſtreſs is areal, though a fi 
lnt Demand of the duty due, for the which the diftreſi is 
taken. ; hg 
"A Demand in a precipe to recover Lands, ought to 
be more tertain than a Demand in a Writ of Dowr, 
18. Nov. 1650. B.S. For Doweris one of the things 
favoured in Law, and the Demand 'in Dower is ſup-= 
foſed to' be made by a woman , who is not preſums' 
6d to be conuſant of thePunGilio's of the Law. * © 


}. 


Declaration. 


A Plaintiff after Plea pleaded, oz befoze, after. 
ths cond -Term ſþall not add a new count to 
his Declaration, as in Indebitatys aſſumpſit, oz 
the-like, upon pzetence of mending his Declaration." 
Per Magiltrum Liveſay, & alios &c. Paſc. 21. Car. 
adi. Reg. 


A Declaration may be againſt one that is in cuſtody 
of the :Maxſhgl of this Court upon an information, 
$: If | | | oy although 


; 1.33 The. Preiicat Regiſter; Ors - 

although hedo net appear toan Action. Hill 21-Cyp, 
B.r. Far his appearance is not-neceſſary, becauſe, being 
#4 cuſtody, it is as mych a: if be had appeared and gi- 
TEEN: 14 80. the, Attion, ar elſe committed for not giving of 


þ. = | 

The Plaintiff is not compellableto his Declarati: 
oN3 yet if it be not filed, and afterwards judgment 
is given in the Caule for the Plaintiffypon demurrer, 
ypon default, or confdlion, the judgment is errones 
ous for want of a, Declaration. Hz1/2 1, Car-B.r.. For 
before it is filedit is not, upon. record, and ſo. there jr ma 
Declaration to warrant the judgment, He is not compd- 
latile, hecauſe the Law. preſumes he will do it becauj? of 
the prejiedice may befal bin by the not doing of it,and the 

Law will not do needleſs things. 
- kthe-.Plaintifls Atcorney do. file a Declaration 
. agqiaſtthe Defendant in the Kings Bench Office, the! 


Defendant is bound to take notice of the Declarati> 


on. at his perib. -21..Car.'B. r. And-it is nos nec 
Saxy for. bins. to. give a Copy of the Declaration to the 
Defendants Atturney for he may take one ont of ht 
Office , yet it is uſual to give a Copy, and it is account: 
ed to be fairpraflicetodoit and by ſome Atturntys 
J] haye heard it affirmed that it is neceſſary , and 
ought to be done, otherwiſe it is irregular pre 
Gice. - 
"IF an Information be upon a corrupt Contra® 
made againſt the Statute of 21 - Fae, made againſt 
Uſury, he muſt;expreſs in the Information, that the 


Detengdaut correette agreavit, or elſe he muſt thew,that 


\ the Contra was, made pro ſitra, contrary to thp 
Statute. 21.Car.B. r. For be muſt purſue the words of tht 
Statute, and thoſe words are the very foundation up 


which the Statute doth 'engble the Plaintiff to a 
* : X lf e ; 


dftion, 
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One may not Declare againſt one that is not either 
in cuſtodia Mareſchalli, or that hath not filed his bail, 
ax thatit-nota priviledged perſon in this Court. 21. 
Car: Bir. For no other waies can any one be ſaid to be 
tin Court, and ſo tbe Court hath no 'conuſance of 
the "natter. For if the ' Defendant be in a County 
Gol, or orber Priſon, the Plaintiff before he can De- 
elgre ag ainſt bine, muift bring bim up, and tern him ovev 
h Habeas Cor cw , | 
Where and how a Declaration may be amended, 
ad where not, vid. Amendment. 
+ fone be in cuſtody of the Mareſcal of this Court 
athe {uit of F, 8. or have put in common bail in 
this Court to the Action of 1.$.any other perſon may 
put ina Declaration againſt him, the fame Term he 
was cotnmitted, jn cuſtody, or did put in Bail as a« 
forefaid: 21. Car. B. r. | For his being in cuſtody, or bis 
putting ix: Bail.do ſuppoſe him alwaies preſent in Court to 
caſwer any perſon, ſo that it ir needleſs t0' tqke out any 
ſurtber proceſs to bring him" in to anſwer, but upon ſuch 
«Declaration given unto bim he muſt plead at bis 
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"If the Plaintiffs Atturney,deliver a Declaration to 
the Defendants Atturney, and after doth amend his 
Declarationz.and tenders another Copy to the De» 
kndants Atturney, viz. as he hath amended it; the 
Defendants Atturney is not bound to receive it, ex- 
cept the Maſter of the Office do order him to receive 
or thatthe mattegbe moved in Court, and there» 
upon the Court do order him to receive it. Mich. 22. 
Car. B. r. For it may be inthe ſubſtance of a new De- 
daration; and may require a different Plea, wbich the 
muſter of the Office, or the Court muſt judge of, and not 
the Atturneys.” eee. 
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_Tbe Plaintiff may amend his Declaration" in 
matter of fozm.after a general iſſue pleaded 'befoze 
Entex, without paying coſts,or giving 1mparlanre,' 
but if be. mend.in ſubſtance, to pay coſts oz give im- 
parlance.athis elecion:but ifhe amend m ſubſtancs; 
afrer a ſpecial Pira pleaded, to pay coſts though 
he would give jmparlance.- Pex Magiftrum Liveſay, 
& alios, Paſc. 21.Car. 2di. Reg. . \ 
' ' Tye FM 


| The Plaintiff in this -Court'is not bound-by:the 
Law to Neclare againſt therNefendant, within three 
Terms nextafer his appearance upon 4 Habear Core: 
pus in Court $0. the Plaintifls Aion 3 Butthe Court 
uponthe;Defendants motion doth-uſually-make the 


Plaintift deghaxe his cauſe of -Action before: that, if | 


there be\.npg. cauſe to give ſpecial . bail, [that-:then 
the. Plaintiff may be entoxced. to let the Defendant 
g0.atlargz\upon common bail ; but if be do-not: 
declare againſt him in;\.three- Terms next after, 
the PJaintifti muſt then take common bail of hith. 
Mich.- 22. Cary. B. r. and Mich. 1650. B. S. For 
it ſball: be. preſneme1, if there. bad been cauſe for ſpecial 
beit, tb: Rlaintiff would uot have been ſo dilatory in 
bis. proceedings,and beſides the { efendants impriſonment 
bo Mot longer by the Plawniiffc delay, aud is confider- 
A Declaration muſt be certain, and the Court is: 
not to take things in it by ,impligation 3 and alſo,if 
i: be nap certain, the Defendant cannot) mike a- 
direct anſwer unto it. Mich.22, Car. B. t; and Paſe. 
2.4. Car: R.r. As he ought. to do : for the Law'lovet 
plate dealing, end allows not of ſubtil and catching 
pleadings, Eo 4% | 4 
| 432 The 


_— -» the Actompliſh'd Atthrazy. [45 
The Plaintiff is toenter his Declaration-in'the OF- 
+ fice, and all Copies which ate made of it;and the re- 
cordit {elf of the Caule, ought to berdircted and 
. warranted by it. '-22, Cat. B. r«, For the entring 
of it» there, puts 3t' into ſafe hands ,'\ and maker it 
autbentical, and it is tbe groundwork of the Cauſe de- 


Feng: AGion upon the Caſe be brought upon.,an 
-Afſumpfit, the Plaintiff; muſt declare upon the-whole 
-promiſe made,and not upon part of it; elſe the Plain- 
tif upon the tryal will be Non-ſuit:Mieb.- 22. Car. 
B. r. For the omitting of | any part of the promiſe \may 
. alter the promiſe,and make the Caſe different for the truth 
| and reality of it,as it would bave bin if the whole promiſe 
bad been truly ſet forth. 93 yo! | 
J Where the Paaintiff doth declare as Executor,or 
"as Adminiſtrator, he ought to fet forth the Probate 
| .of the Will, and the Letters of Adminiſtration 
granted unto him , in his Declaration, otherwiſe 
.the Declaration is not good, but the Defendant may 
,demurr upon it. Mich. 22.Car.B.r. For without ſhewing 
\them, they do not,gntitle themſcles to tbe Aclion brought, 
.no®:make themſMhcs perſons enabled by Law to bring the 
Aftien »for it doth not appear to the Court that there was * 
ſuch a Will made, or that there wereſuch Letters of Ad- 
mniftration granted, orthat the Plaintiffs.are Executors, 
or Adminiſtrators under which title they ſue. | 
+.,If, a Declaration be defective in matter of form 
.only, and the Defendant doth take-yjo exception 
againtt ir, but pleads to iflue, and a verdid is there- 
upon. found for the Plaintiff, the Defendant cannot 
Aliterwards take advantage of, this defe&t in the De- 
claration,for the detec is helped by the verdi& : but 
4t the Declaration be in(uthcicnt in matter yy e's 
A$nn nee 


12 The Pradlical Regiſter ; Or, © 
ance, the verdi& will nothelp it, but the Plaintiff 
may take the advantage of the inſuthiciency ofic after 
a verdict. ' Mich. 23. Car. B. r.For where is is defetiive 
in ſubſtance, there can be no good judgment given, no- 
withſt anding theVerdi@ which onlyfi 1 matters of fall 
#xd leaves the Law to the Conte. © 

All matters which do lye in the cogniſance of the 
Courc ought robe ſet forth certaitily in a Declatati» 
on;for the Court is to give judgrnent upon the'plead- 
ing, as it ſtands plain and clear before them 5 but 
it .is-not 'neceffary to ſet forth certainly matters 
of fact which: are 'tryable by the Jury. Hill. 22.Car, 
Br. 

It che Plaintiffs Attorney: catinot find the Defen- 
dants Attorney -to deliver a Declaration unto him, 
he may file the Declaration in the Office, and that 
ſhall be accetmted a-good delivery of it 3 ſo that if 
the Defendant do not plead according to the Rules 
of the Court, judgment may beentred againſt him, 
Poſe; 13. Care B. r. For it is intended, that Attorneys 
ovgbt to es in tbeOffice,znd there to inform themſelves 
inthe prectedings of their Clyents Cauſes. Q. Whether if 
be canfinud lim; baker he muſt delty "the DeclarNim 
. wito bim 1, for the Cert beld be need not, but Hodfſden 
the Secdndary held the contrary; and it is the comtmion 
pretiice to deliver 4 Copy of the Declaration to the Difth» 
dants Attoritey.” 

A thirig/that is good and warrantable to be put 
ina Writ,” 00d and 'warrantable in a' Declts 
Tation.' Trm.'23. "B. r. For the Declaration is ground- 
ed upon, aud warranted by the Writ, and the De- 
elaration doth but ps foreb at large what is ſummarily exo 
preſed-in' the Writ. 


oy —_ be'words in a Declaration which have no 
lignifica* 
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J" the Accompliſh'd Atturney. 
KFgnification, the words ſhall be adjadged to be void 
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words, and ſhall not hurt the Declaration, bur the 
Declatation ſhall be taken, as if thoſe words were 
lefr out of the Declaration. H3/l.23:Car-B.r. Paſe. 24. 
Car. B.r. If there be otber words ſufficient in the Declar 


fiou to make it a good Declaration. "* 
 - APeclaration in Engliſh is not good,for all plea- 


dings in Law ought by the Statute tobe in Latin. 
Paſc.2 4+ Car Br. 
An Ardits querels, and a Scire facize, arc in the 
nature of a Declaration. P2ſc. 24-Car: Bir. For they ls 
ſer fort at large the canſe of the Plaintiffs Aflion, are 
Declaration doth. | 
Declarations which are grounded upon origi- 
nal Writs, as all Declarations in the Court of Com- 
mon Pleas are : if they be faulty, they cannot be a- 
mended, but Declarations grounded upon a Bill, as 
the Declarations in the Court of the Kings Bench 
are , are , amendable if they be faulty. Paſe. 24. 
Car. B. r. For Declarations grounded wpon Originals 
wauſt agree with the Originals \ andif they be faubiy, i is 
intended that the Original upon which the Declaration is 
grounded is alſo faulty,and ſo the Plaintiff mult purchaſi 
anew Origittal ; but a Declaration in the Kings Bench is 
wt grounded upon the Latitat or Bill of Middleſex, bat 
the Plaintiff declares at large, and a3 his Caſe requirethz 
fir the Latitat or Billof Middleſex do not ſer forth the 
eouſe of Aflion es Originals do, but run generally for 8 
Defendant to anſwer to a Treſpaſrzbut where ſpecial bail 
is required, the old conrſe of the Conrt is altered by 8 
thort expreſſing of the cauſe of Altion in the Bill of 
Middleſex or Latitat, fince the Statute of 62. | 
If a Declaration be drawn in the Term, but is 
not delivered to the Defendants Attorney that 
Term, 
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xTerm, but is delivered unto him before the it ' 


. Eſſoine day, of the next Term after,, this ſhall, be 
accounted fora Declaration'of that Texny when-jt 
' was drawn; and not of\that, Term when it wasde- 
livered. TheEfloine day is ſometimes one day;ſome- 
times two daies before the Retorn of the Writ, at 


- which day, the party may come in, and make his ex> + 


cue why he cannot appear preciſely upon that day, 
if he have any Legal excuſe ro makes and this is ca 
.l:d an Efloin.: Trin. 24. Car-B.r. \For before the Eſſoint 
.day, the Term, as.t0 ſuch purpoſes,is not ſaid to bebeguns 
for before that day, it cannot be known whether the De- 
fendant will appear preciſely at the day of the Retarn of 
. #he Writ, or. be Eſſoined: TO NEITTACY 4 
«;; A Declaration-may be. filed iv the Othce, many 
_ years- after it. was firſt drawn : ,if it appear that t 
. was only, the, Attorneys negleCt that it was nothr 
Jed as it ought to have been.24.Car-B.r.19g.A4pr-1648. 
'B. r.. For tbe-filing of it is not of «be eſſence of the Decle- 
. ration » for iti a good Declaration to _ wpon with» 
. out ibefiling of it,axd the filing of it is but to prevent foul 
pradlice, and to keep it pen Record to warrant the pro 
- C8edi Jo t; f \ - wy | 

# bal be filed for the Defendant, the. Plaintiff 
_. may declare,againtt him, any other matter beſides 


the matter that is contained in the Writ brought by : 


the Plaintiffagainſt the Defendant.” Mich. 2.4-Car.By. 
| Becauſe the Writ runs generally only . 49 anſwer the 
Plaintiff -in..a Plea of Treſhaſs, where ſpecial bail ts 
. not required., and dotb not ſet forth the nainre of tht 


" ADeclaration delivered with Imparlance,or lily 
is.in-the Janguage and meaning of Attorneys, ſuch 
-2 Declaration that is delivered, with leave or 
, etcn- 
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Defendant to emparle until- the next Term. Hill. 
11649. 12-Feb.B.S, The words by Li, Iv,do m:an Licen- 
tia interloquendi,which is as much as tobave licence,or 
have to empgrle.or ta adviſe and ſpeak with his Clyent to 
know what be ſhould plead fr bim. OA 

When one is arreſted by a Latitat, or Bill of Mid- 
deſex out of this Ceurt, he is not ſaid to be in 
eltody of the Marſhal, until he hath put in bail 
to. the Plaintifls Action, and the bail be filed; or 
aſe be taken by the Writ, and committed to the. 
Mareſchal for want of bail: and if from that time, 
the Plaintiff do not declare againti the D;fendane 
in three whole Terms oh which he-cannot. be 
compelled. to do, then he muſt ,accept of common 
Y BF bail, and diſcharge the former bail. 7rin- 1650. B.S: 
0 i For the Comtt will preſume bis cauſe of Aﬀtion is but (mall, 
BN andrequires not ſpecial Bil, becauſe be is ſo ſlack, in bis 
. rveedings , 

\ By Ghz Chief Juſtice. Trin. 1658. If one do de- 
dare upon an Obligation with a hic iy Curia prolat” 
and do not ſhew the Obligation, this is not a good 
Declaration, and therefore after three Terms, the 
Defendant if he be in Cx/todzz may go at large up- 
i on Common bail 3; but the Defendant mult pray 
, Oyer of it, el( the Plaintiff is not bound to ſhew 
e 
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It, 

.. The Plaintiffs Attorney is not bound to give a 
* I Copy of the Declaration againſt the Defendant, to 
5 WW the Defendants Atturney. 13. Novem. 1650. B. $. 
For the Defendants Atturney may take a Copy of it out 
of the Office, where the Declaration is filed, yet they 
uſpally doit , and it is accounted fair prattice to 
ot, 
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L By. 


on of Treſpaſs, guare vi & armis isnot good with a 


quod cum, &c. becauſe there isno abſolute affirm. 
—__ the Treſpaſs but only by inference : but an 
Actionupon the Caſe is good enough 3 the reaſon is, 


beeauſe in a Treſpaſs vi &* armis, a fine is to be paid 
tothe King by the party for breach of the peace, and 
therefore the = muſt be poſitively averred; but 
in the latter caſe,dammages are only to be recovered, 
and the Defendant amerced. . 
It is not neceſſary for the Plaintiffs Atturney, fo 
{& his hand unto the Declaration, which he delivers 
to the Defendants Attorney : but the Defendants At- 
torney mult receive it withyut his hand ſet to it :if 
he know him to be-the Atturney. in the Cauſe. 28. 
Nev.1650.B.S. But if be dowbt whether be be or uo; itis 
otherwiſe, | 
 Tfonebein cuſtody of the Marſhal of this Court, 
any perſon may put in' a Declaration againſt him;and 
the Declaration ſo put in isa good Declaration, and 
the party muft plead'unto it, although he be-illegally 
in cuſtody, for the Court will not trouble themſelves 
to enquire how the party came into Priſon, Poſe, 
1652. B.S$. And being in cuſtody be is bound to anſmer 
every. ones [Uit. | 
If a Prifoner be brought into the Court of the 
Kings Bench by a Writ of Habeas _ to an{wera 
Suite there y6.qovep. againſt him, a ſtranger cannot 
declare againlt him-there upon the by, until he be in 


_ , Ebſtodyofthe Marſhal : but he that brought the 


Priſoner thither, by the Habeas Corpus may declare 
againſtthe Priſoner in Court, before he is turned 
over in cuſtody to the Marſhal, Paſc. 1 652. B. $, 
- | For 
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By Glyn Chief Juſtice, Mich. 1658. Upon a motion” |} 
in arreſt of judgment, a Declaration in a meer Adio 
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the Accompliſy/d Atturney. 147 
For the very Writ of Habeas Corpus, was to bring 
him into Court to anſwer to the party 3 but a ſtrauger to the 
a 8 Writ, cannot take notice of his being in Court, but he 
1 | may take notice wben he is cuſtody,tbough it be at the ſuit 
in | of another, and needs not to take out proceſs againſt bim, 
s, © for that is needleſs. 


3 In the Caſe of Milner againſt Tems Sheriff of Lon- 
& B do, Paſe. 1657. It was faid by the Court, That if one 
at & give bond 'to the Sheriff to appear at a day upon 
d, £ onc cauſe of Action, and doth not appear, the party 
that brought the Action cannot ſue theSheriffs bond, 
o © and Declare againlt the party upon another cauſe of 
is & Action but he may. force hitm to appear at the day 
ts cording tothe bond, without. declaring againſt 
if & him; for before bis appearance he is not bound to de- 
v Bf clarc his cauſe of Action. | : 
+ & : IntheCalc of Cutler and Cutler, Mich. 1658. It was 
held by the Court, That where one may Declare by 
t, & the Common-Law, there he ſhall not declare upon 
d | a ſpecial Cuſtom ; becauſe the Common Lay is to 
d preferrcd, and therefore, if the Plaintiff do De- 
y & flare otherwiſe, the Declaration is not good, if the 
5 fendant will demurr to it 3 but if he waive his 
- I advantage, and plead to iſſue, and a verdict is fouud 
7 8 for the Plaintiff, he ſhall not move this matter in 
Arreſt of judgment. a. 
-. One ought not to declare againſt the Defendant 


OC» . 


2 Þ inchis Court, until his Bail be filed 3 for before he is 
t WU not iz c#ftodia.,as he is by his bail when bail is put in. 
n I By Rolle Chief Juſtice. Paſe. 1652.B.S. That is, if be do 
e NN j#t in: Bail ; but if zot, but is turned over to the Mareſ- 
e i «bal, be may Declare againſt bim in cultodia, 

'Y 
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f* L 2 Duty. 
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The words fori. faceret may create a Duty. Hz/l.21. 
Car. B.'r. For the party to whom a thing 1s forfeited, hath 
en intert in the thug forfeited, before he recovers it. 

Any thing that is known to be due by Law, and 
thereby recoverablc,is a Duty before its recovered, 
becauſe the party to whom it is due hath a powerto 
recover it, from him from whomit 1s due. | 


_Dammages. 


© Dammages ought not to be given for that which 
15 not(at all ) contained inthe Plaintiffs Declaration? 
or for that which is immaterially alledged,or againft 
Law : but only for that which is matcrially alledged, 
and ſet forth in the Declaration. Hill. 21. Car. B.r. 
23. Car.B.r. For the Lawwill nat repair any one fot 
ſuch Dammages die to bim, as be complains not for, ant 
in ſuch manner as the Law diretis 5 for the Law doth nt 
only ſhew every one what is bis right, but doth alſo poi 
P the way bow to recover ones right if it be detain 
ed. : 
Wherean Action upon the Caſe, and an. Action 
of treſpals, are both founded upon one and the ſame 
Dammage done to the Plaintiff, he may reco* 
ver Dammages upon both the Actions. Hil. 21, 
Car. B. r. Becau{e the ATions do not Differ 7 their 
Batures. : 
Where a treſpaſs for which an Aion is brought, 
15 entire, and not ſeverat trelpaſſes, there ought not 
to be ſeveral Dammages given againſt: the Defen- 


dant. Mich. 21. Car. Bar, be Treſpaſs being 
- " © bn 
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'Þ bat one, the Dammages growing reopen ſhall not be 
fa 0 be ſt everal Dammages, and fo ought not to be di- 


| LA joynt A&ion of treſ; paſs is brought for 


þ | two ſeveral treſpaiſes, and the treſpaſſes are found 
d mages .are to be according to the finding of 
4, Y he Jury: : þutif one Action of Treſpaſs be brought a- 


rainlt three Treſpaſſers, and two of the Treſpafſers ' 
zainft whom the ACtion is brought be found guilty, 
wd. the third is found not guilty, there the Damma- 
'Y ge may notwithſtanding be entire. Mich.22. Car.B. r, 
* I For tbe treſpaſs 35.but one joynt treſpaſs,though the Attion 
< be broght againſt divers perfons:But in the former Caſe, 
there are owl treſpaſſes found , and ſo the Dam- 
aft © na2es may be ſeveral, though the Attion be s joynt 
; 107, 
7 on Action upon the Caſe, the Jury may find 
for kſs Dammages, than the Plaintiff layes in his Decla- 
nd © nation ; but they canyot find more than is laid in the 
a# © Declaration 3 if they do, it is error. Mich. 22.Car.B- 
in ts» For the Law preſumes, that the Plaintiff doth beſt 
in I know how much he is dammified by the Defendant ; and 
* Il therefore, though it may be, the Plaintiff will pretend be is 
on | wwe damnified thenin truth be is; (as is eften done) yet 
me | #121} not bepreſumed that the Plaintiff will ſay be is 
0+ I ſr Damnified by the Defendantythan in truth be is. And 
»1. © therefore for the Fury to give more Dammages than the 
ir IN Plaintiff declares upon, would be unreaſonable, which the 
Law will not ſuffer. 
ht, Þ .. Double Dammages given for one. and the ſame 
ot | Treſpaſs, axe not well given. Mich. 22. Car. B.r. For 
en- || the Lay ſes to proportion the amends or ſatisfatiion for 
ml L 3 an 
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an injury done, according to the loſs which the party th 
whom the injnry is done, doth receive by the mnjus\ 
ry, and the Fury ought to alter the Law by their vers" 
dif. » _ | 
Upon a judgment given upon a demurrer,upon an 
ARion of the Caſe.the Court isnot toaſfels the dams" 
mages, but the *Jury is to doit. Mich.'22. Car. Br, 
For the Court gives the judgment upon the matter in Law, 
bxt the Dammages are to be given upon conſideration of 
the matter of fa@t, which is proper only for the Fury to en 
ouire of, and is left tothem to aſſeſs, as the Law is deter- 
mined. | | 
* Fn an Afſizethe Jury ought to give Dammages 
pending the Suit, becauſe there is no remedy overto 
recover the Dammages, (becauſe there' the Land it 
felfis recovered )but in an Ejedione firme,the poſſefſi- 
on is only recovered 3 but ſmall Dammages are tobe 
given:Poſc. 23. Car-Ber. : 
- - Upon a demurrer to an evidence, the Court did 
dirc& the Jury, who ſhould have tryed the' iflue, if 
the demurrer had not been, to find Dazmmages for 
the Plaintiff, if upon arguing 'the' demurrer the 
Court ſhould give judgment for him. Paſe © 23: Car; 
B.r.'For the Fury may confider of the matter in fat, which 
ſheuldbave been tryed, if the evidence had not been” fe= 
. mitted unto, notwithſt anding the demurrer, which only 
eIncerns the matter in Law, and may find Dammagte 
accordingly. * | "I, 
»* Where Dammages are found {cyerally, the Platn- 
tiff may relinquiſh part of the Danimages, and'entet 
his judgement for the reſt. FG/l. '23. Car. B.'r. But 
where the Damm:pes-are entire;he may do it with 
leave ff the Court. Paſe. 241Car.B.r, & 19. Ap. 1648. 
Bearſe rhzy cannot be ſo indifferently | roportioned. wh 
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1 TheJuryought ro find Dammages in a ſpecial 
verdict found in an Action of Treſpaſs and Eje&- 
ment: for until the Plaintiffs Title is found, which 
is not done by the fpecial verdict, the Plaintiff ſhall 
be accounted a Treſpaſſer againft the Detendant; 
becauſe the Defendant was in poſſeſſion of the Land, 
when the Plaintiff entred and made the Leaſe of 
» | the Land. Paſc. 24. Car. B. r. For he that is in 
| poſſeſionof Land, bath , in preſumption of Law, title 
p to it ayainlt all the world, until a better title is prov- 
ed, Melior eſt conditie poſlidentis, quam pgen- 
US. | | 
Adebt ſued for,doth appear certainly to the Court , 
\ | whatit is, and if the Plaintiff recover, the Court 
: | dothtax the Dammages, and not the Jury, becauſe 
; | it isapparent, and there needs noenquiry what it is. 
But in Actions upon the Caſe, where Dammages are 
unce rtain, there it 15 left to the Jury to enquire of 
| and to tax them. Trin. 24. Car.B.r. 
A Writ of Enquiry of Dammages in a Cauſe tryed 
; {| in the Marſhals Court , may be executed by the 
; I in the Court there. Trin. 24+ Car. B. r+ 
By reaſon of the ſpecial priviledye of that Court, with- 
; => own juriſdiction, and for the more quick diſpatch of 
| e. 
© Greater Coſts may be given in ſome Caſes, 
than the Dammages laid in the Declaration. Trin- Ws: { hb 
Oy 
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24. Car. B.r. For the Plaintiffs Declaration is on= 
ly for the Dammages due unto bim, by reaſon of thein- 
t | jury done him by the Defendant But the Coſts aregiven in 
, reſpeft of the Plaintiffs expences in his Suit to recover the 
t 


Dammages, which may perchance be far more than bis - 

\ | Dammages ſuffered by the Defendant 5 pK 
In a Keplevin brought,and a ſpecial verdiQt there- 16 
L 4 upon 
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upon found,Cofts and Dinimages ſhall be given on.. 

either {ide,accordingasthe iſſue ſhall be-found py 
the determination of the matter in Law. 

; Tfajudgment be given. upon a #ib t dicit, in an; 
Action of Dcbt:brought in the Common Pleas, that 
Court will giveColis and Damrmages,and ſo is it us 
ſed to be done in 1nferiour-Courts.7 rin. 24. CareBi 
I: is ſoun this.Court alſo. . 

- It entire Nammages be given in an Action brought 
for divers ſeveral things, whereas it is got polliblets 
havg Dammages tor ſorns of them, the Dammagtis 
ſhall be accounted to be given for choſe things only 
for which Dammages may be given, and the exprel- 
ſing the other things ſhall be accounted-idle 6 void, 
Trin. 24. Car.B.r. For the Law.will not preſume the Jur 
ry to find impoſſe ble ing; though ebey may —_— 
find impertinencier. | 

Iftan Action of Treſpaſs be brought, and the De 
fendant pleads, and the Plaintiff. will not joyn iflue 
with the Detendant, and he is non-fuit for want. of 
joyning iflue and entring upon Record, he.ſhall' pay 
the Detendant Coſts, for his falſe vexation of him,by 
the Stat..of 4 Face 3- And upon very good reaſon ; Fox 
ft ſhall be intended, thatif he had had good. cauſe of 4: 
Aon againſt the Defendant, that be wou'd not have be 
* come nionſuit > but would have gone t0 a tryal, whether " 
bad cauſe if Ation,or. ant. | 
.- But if the iſſue be entred,afier one default cone by 
the. Plaintiff, the Dufendant may. make the: Re 
cord. by Nift prixs, and tiy it as if the Plaintiff had 
proceeded of his.own inclinations, and at his own 
Colts, and {ach _ is ſad to br a _ by Pro: 
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for 'what the Dammages are affeſſed as it ought to 


- When a judgment is given by default inan Action 
of Debt, then the Court doth affeſs the Dammages, 
and-not the jury. Mich. 1649. B. r. For there tis no 
iſnetried. by the Jury, and ſo they cannot aſſeſs Dam- 
mages, and yet it is not reaſon but that the —_—_ 
fhonld bave his Dammages which arein effeft confeſſed by 
the Defendant, by ſuffering a judgment by default to be 
ainſt bim. | 

"If an Action of Treſpaſs be brought againſt divers 
perſons, and ſome of them plead to iſſue, and others 
do not, and the Iflue is found for the Plaintiff, and 
Damimages are given as well againtt thoſe that joyn- 
ed not in the ifſue,as againſt them thatjoyned in the 
flue 3 theſe Dammages are well given. Mich. 1649. 
B. SggF or the Treſpaſs is found, and that the Plaintiff 
was pps ſo much. by reaſon thereof, and the Treſ- 
paſs being brought againſt divers ſhall be accompred a 
Treſpaſs done by them all, if it be found againlt anyone, 
though the reſt did not plead to iſſue 3 for it was their. 
avn faults they didit net,and the Lap will the rather ac+ 
wmrut them guilty. - Fo 
It Dammages be aſſcſied, and it is not expreſſed 
that they arc aſſeſſed, pro Mifis & Cuſt agiis, this is 
exronequs. 3 for it doth. not appear by the - Record, 


do, Hall. 1649. 31+ Fax. B. $. For Records ought - 
to be certain and not ambigueus , whereby either 
the Court may be inveigled of any party prejudiced there- 


All Coſts in Replevin and Avowry are given ex aſ- 
ſenſupartium, (that is ) by the conſent of the Plain- 
tifts/it they arc taxed for the Plaintiff, and of the De- 
tendant if they were taxed for the Defendant. By 
Woedward Clark. Hill. 1649. 4+ Feb. B, $, Q: 


dy , 


_ 


tH#, the cjector-may releaſe the Pammages. 11. Feb, 
Hill. 164.9. Bi $. For ibey do properly belong to him in 
Law , and the Court will wot take ntice of bim 
whoſe title is concerned, if he will not appear to defend 
it, 
Oue thar ſucs in forms panperis, it the Cauſe go 
apainit him,.yet- he (hall: pay no Coſts, if he were 
admitted to.fuc in forms parperis, in the ſuit which 
paſleth againſt him, before theſuit began : for it ſhall 
be intended&y his admiſhkon to fue in forms pauperis 
before his:\uit commenced, :that he was not-able to 
pay cofts; but if he were admitted to fue in 
axperis, pendente lite, ( that is) whillt the ſuit de- 
pended, hethall pay coſts 3 for it may be he was able 
topay coltswhen he began his ſuit, and coſts have re- 
lation tothe whole ſuit. Sce the Statute. 23. H:8.cap. 
15. ByRolle Chief Faftice 3 wbo ſaid, It had been ſp 
( anciently ) beld and ruled. 16. Nov. 1650. B. $, 
Brut Q. what Coſts, whether tbe'Coſts of. the whole ſuit, 
on only mith. relation from the time he commenced hit 
ait, 10 the 1ime.be was admitted to ſuein Forma pat» 
eris. C 
F Ina Writ of Dowr, if. the Plaintiff recover, and 
yet doth notdefire a Writ of enquiry of Dammages 
to recover the'Dainmages, the Court 'may. tax 'the 
Dammages,'5. Feb. 1650, B. $. To avoid charges, and 
this 15 in favour of Dowr. 
- TheCourt may encreaſe the Dammages, which 
are found 'by the Jury, upon a Writ of enquiryof 
Dammages, .in an Action of Aﬀault, Battery and 
' | Wound- 
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If the Defendant, whoſe title is concerned, in an 
Ejed;onefirane, wall not defend his title to the Land- 
inqueſtion;andithe verdict do pals againſt the Plaine 
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wounding) if they ſee cauſe, upon the view of 
the party that was beaten and wonnded. Trix. 


16517 B. $. This was done #n the Caſe of Davis Plain- 
tiff, and the Lord Foliot Defendant 3 for of ſuch # 
matter of fa? the Court is as well able to judge as @ 
wry, aud ſhall be judzed to be as indifferent betwixt 
the parties. | 
- The Court will not compel the party that is non- 
fuit in a' Caule, to pay his Coſts upon the non-ſuit 3 
but if the party will not pay them when they are 
taxed;the Court will not ſuffer him to commence his 
ſuit again until he have paid them. Paſe. 16532. B, $- 
For if they ſhould ſuffer it, this would encourage men to 
bevexations. | 
-Aftcr judgment-is given ina Cauſe depending in 
this Court, the Court cannot make a Rule for the 
payment of the Coſts which were expended in pro- 
ſecuting the ſuit, By Rolle Chief. Fuſtice. 1655. B: S. 
For' after judgment the parties are ont of: Court, for 
the Canſe ts determined. Q. And he onght to do it of 
owerſe, and if be refuſe to dy, the Court will grant an at= 
tatchment. © 

No other Coſts or Dammages ſhall be given upon 
Recovery, in an Action brought upon the Statute 
of 2. Edw: 6. for not ſetting forth of Tythes, than 
the Dammages which ars expreſſed in the Statute, 
which is treble dammages. 1655.B.S. For the conrſe 
of the Commen Law, jn ſuch caſes is altered by the 
Statute; and it ſhall be intended , that the Plaintiff 
bath better ſatisfatiion thereby and the Stainte is to be 

"y | | 

By Ghmn Chief Juſtice in a tryal at the: Barr. 
Bill. #655: B. S. Between Wood and Funſtor, if 
in A&ion be brought for words ſpoken at three 
aa "0 FE oo _ ſeveral 
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them. 


Deputies. 


of Deputies, bur it doth never take notice of under-/ 
Deputics. Trin. 23. Car. B. r. As of the under», 
Sheriff, who is but the Sheriffs Neputy , ſub-Almonery 


may by Law make # Deputy. 3 but o Deputy bathw 

er #0 depmte another under bim : for tbe Jam, 
reaſon the Deputy of a Deputy myht make a De 
puty, & tic in infnitum 3 which would be very miſs 
chievaus. 


Dcputy Eſcheators, to tinde an Office, after- the 
dcath of an Honourable Perſon. Paſe. 24. Car.B.r, 
As of a Duke, Earl, Marqueſs, Viſcount, Baron, &c, 
Q. Whether in ſome ou Caſe he may not doit 
afier the death of one that is not of the Nobility. It 
fecms be may, and ihere is no prejugice to any by dev 
wg it. 


Default. 


Before a verdict is taken by Default, the Cryer of 
the Court doth call the Defendant three times z and 
then if the party do not appear, the Plaintiffs Coun: 


B. r. He is called three times, to ſhew that the Law doth 
wot do things raſhly againſt any one, but with circus. 


ſeveral times, the Jury may give Pammages for- 
the fpcaking of them at one of thoſe times. for, 
the Plaintift may have three ſeveral AGiony toy, | 


—.— > 


4 | 
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The Common Law doth in many Caſes take notice 


or Deputy- Almoner. For in many Caſes , an Officer) 


The King by his ſpecial Commiſſion may make, | 


ſel doth pray the verdict may be fo entred. Hill. 21+ 


ſpeffion, 
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n, and with favony (ar much a; may be without in» 


| jſtice) towards offenders. 


Delt. | 
An Action of Debt doth lye againſt the Husband); 


'& for goods which were delivered as fold unto the 


Wife,becauſe the Law doth intend, that they -were 
employed anJ came to the uſe of the Husband. Hi 
21. Car. B.r- And the Hsband and the Wife are but one 
perſon in Law, and the Law intends that a man bath 
the povernment of bis Wife, andthat the Wife doth net 
my thing without the leave of her Hushand, but by bis 
direftion or licence, and for bis good, thowgh' it tos of< 
ttafalls cut otherwiſe, to the great prejudice of the Hs- 
band. It was held quite contrary in a ſpecial verdit be< 
treen Manby and Scot, lately argued by all the Fmuges 
in the Exchequer-Chamber : Ergo Q, © 

"If there be an erroneous judgment- given for the 
Phintiff in a perſonal Action in the Common Pleas, 
and thereupon he brings an Action of Debt againſt 
the Defendant upon the erroneous judgment in this 
Court,the Action will well lyc here, until the judg- 


Ment' inthe Common Pleas be reverſed by a Writ of - 


Error .21.Car.B. r. For an erroneous Fudgment is not | 
vid but voidable; and till it is Legally made void,it ſhall 
be intended to be a good Fudy;ment. But when it is made 


vid by a Writ of Error,then there is 20 ground to ſupport 
the Aion of Debt,ſo that then it cannot be maintained. 
"I onedo affume upon a conſideration , moving 
from I. $. to perform a thing which concerns A. B. 
and do not perform it, 1.8, may bring an Action of 
the Caſe upon the Aſſumplig againſt him, that did fo 
ume upon himſelf, Mich, 22. Car. B. r» For the 


Action 


zo ground an Aion. | 

In ſome caſe, an Action of Debt will lye, though 
there be no contract betwixt the party that-bripgs 
the Action, and him againft whom the Adians 
broyght. Mich.22. Car. B.r. For there may be a duty dy 
ta one without any contratt, viz. created by the Law\fa 
which an AGionwilllye. Y\ 
+. An Adion of Debt lies againſt a Sheriff for my: 
neys whickhe bath levied by . vextuc of a Writ.of 
fierifacias,) forthe party that did recover the, my- 
neys. 3 for the Law doth: create a privity. by: ' 
fierzfacias, betwixt the Sheriff and the: party that 
. ed out thefiers facias. Mich. 22. Car B.r. And: them 
aylevied is the Plaintifſs dneqwhichthe Sheriff is tyed 
Law topay him. | | C4 

Ifan Action of Debt be to be brought againit an 
Adminiſtzator: for Rent which was due by the:lw 
;teftate upon a Contract made betwixt him andthe 
Anceſtate in his life timezthe Acion muſt be brought 
in. the County, where the Contract was made, hutif 


an Adionof Debt be brought againſt an A | 


ſirator, for Rent duc for Lands, lctt by the Plau 

_ tothe Inteſtate, but growing due inthe time of the 
Adminitirator, viz. tincethe Letters of Adminiltrqs 
tion 'were granted unto him, the Action mult; be 
brought in the County where the Lands; do.lye 
for which the Renc is due. Mich. 22+ CarsB-ts 
For in the farmer Caſe, the Aftionis meerly brought «hr 
 ontheContra& made with the Inteſtate ; but -a the lt 
Caſe it ir brought in reſpett of the intereſt which the Ad 
miniſtrator bath in theLands ont of which ihe Rent iſ - 
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Adtion is gr ounded pon the promiſe. made, to 1. S, 7 | 
the conſideration moving from him. and tbe not PI 


Ing it to I. 5. to whom it was made, is a ſufficient breach | 


P 
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+ An Indebitatus generally is not good* to create a 
Debr, but- there muſt be ſomething; elſe made ap» . 
'pear to the Court to-makea Debt tobe due tothe 
party. that brings an Action of Debt, or clſethe A 
Rion willnot lyc 3 for-hc muſt ſhew for'what he was 
indebted, and for how much, ſo that the Court: may 
adjudge, whether the 'Debt for which he: dedlares, 
may be'lawfally ſaed/for in that Action) -Mich, 22 
Car. B. r. For elſe to declare upor ant Indebiratus afs 
ſumpſit, zs 0 more than if the parties diclyred upon a 
audi pactam. - FD AGING GI 
An Adion of Debt doth lic for a Coundtllos, op fot 
at Atcurney for their Fees' againſt theparty:that/ re- 
tained them. Mich: 22:Car: B.r. Q. #/betbey, it lie for 
#Cowncellor, for bis Ftei} honorarim Quiddamy, aud 
mtimerctnarium; a/Gratuity rather :thantFapes or 's 
Salary. By Rolle Chiet Juftice. But 3f it-be apor: a ſpect- 
adltttainer,T conceive an Aftion will withiz' all dowbt lie 
for @ Conneellor. | 43 HEY 54 £ 
An Adtion-.of Debtdoth lic upoit a perfect 'Con- 
tad'im Law betwixc'the. parties, and\ fo doch an 
Aion upon the  Cafe.: 22: Car. Br: \Q-Whbich is 
its nature, only. ihe a" Bill in. Chancery, ſetting 
forth a partiexlar Caſe, and praying a general and: ans 
Wuituble remedy, where the Law gives nota |particu- 
lar one. 10 F2147 (8 
* An:Action of Debt brought again an'Executor, 
r'Rent grown due inthe time: of the: Executor, 
Wght to be brought in the detinet and'deber. Hitt. 
29. Car: B.r. $0 then ſaid to be adjudged in Royton 
*d Mces Caſe. But if the Afton be brought for Rext 
due in the life of the Teſtator, the Attion ought to be 
tought -in the detinet only; for then it cannot be ſaid it 
i owing to the Executor, becauſe it was owing to ” Te- 
is (fazor 
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Teſt ator in bis life time, but it may properly be:ſaid t0he 
| detained from the executor, becauſe be is intitled by Law ® 
torective it 3 but if the rent grow due in the time of the} 
Bxecntor, then it may be ſaid to be both oreing ,- and 
' alſo deteinedſrom him. Q. de hoc: andvide Hats 
_- AnAcion of Debt lics againſt the Mareſchal-of the 
* Kings Bench for ſuttcring a priſoner in executiongty 
into the Country with: a keeper, to return; aty 
certain day. Dyer. 278. tv | ! 
So is it upon any eſcape, againſt him,or avy. othet 
Gaoler. 1:R<2.22-Com. 36... 424 af 
--: Where acertain ſum of money is tobe paid: upoy 
at Obligation xt ſeveral daies ofpaiment, expreſſed 
in. the Condition of the! Obligation , though the 
mony- be\.not. paid accordingly, yet an Adtionid 
Debt cannot be.brought tor any: part of this mogd 
until all the days of payment expreſſed in the Ole 
gation be paſt. Paſc. 24. Car. B. r. Becauſe mh 
alty of the Obligation , which is an entire thing, 
nn Es be CG is to be recovered mbidhit 
-#0t wholly due until the whole Condition be: broke, 
which is not ſo wntil the party fail in the laſt day of pay 
But I take the Law to be: otherwiſe in Caſe.ofa 
Obligation with Condition, or in Caſe of a: penal 
Bill, for it is a Rule in Law; That a penalty can bt 
but once forfeited : and it will not be denyed 
but that upon the firſt non-payment,there is a brea@YM 
.of -the Condition z Ergo, there is a forfeiture by tat 
” one breach, of the whole Obligation : but in Cale 
a ſingle Bill,/it is otherwile, cauſes patet. And Wh 
take the intent ofthe books to be, which treat'of a 
matter. I a 
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þ + If one deliver neceſſaries.to an Infant, viz: meat, - 
| &iok, or cloaths, and he promiſe to-pay far them, 
hf An Action of Debt will lic again the” Infant.upon, 
this pronuſe it -he perform it not; but torthis' Agtion' 
lifra etatem is gool Plca'; and the-Plaintiffithall;, 
bechercupon put to prove the particulars;/and-that 
they were neceſlary.- But it the party egme t9-an,, 
&count with the Infant, for what i4 duc wiwohim 
from the Infant, and thereby doth Rate the ſum . 
due unto him, an Action of Debt doth.not/lig/a+ 
gintt, the: Infant, for. the moneys fiated to be due 
unto the party upon this account, For the Infant cam, 
w way be Seendiced by. ſuch. a -promiſe , if it be' 
jroved,-. ag it muſt be upon the tryz!, that the Infans, 
bad ſuch necgſſ aries, arid ;bat they were rgafonablymortb 
what be promiſed to to for them, and therefore it 15 bus . 
Mice-. that be ſhould. be compelled to. pay for: them. Bue - 
where the Infant and the party accompt the Infans\ 
be over=reached in ihe account, and therefore the 
law which protects Infants will not compel bim to 
juythe Debt ſtated upon the accompt» Trin. 24+ Cate,- 
If a woman ſole he indebted; and then take a hus- 
hand, the Debt-is now thereby become the, D<br of - 
bfhusband and of the wife: that is to (Zy,the, wives. 
oper Debt, and the husbanids. Debt in the xight of | 
bs wife, and the wite ought to be ſued for this Debe 
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\Etecthcr with ber husband, andift the husband dye, 
lt rebythe:Adion is abated, yet, the wite ynay be ; 
Shed again forthis Debt. 7rin. 24. Care Bure For the 
offdath of the hu;baud doth not extivgniſh the Debt, Lud , 
zINatb only ahatethe Writ, , 1 4 5. 
0-4 Judgement was Reygr(ed in this Court by, a, 
INrig of Error, becauſe Fe was given to recover « Le- 


gacy 
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gacy.Trin. 24. Car-B-r. For a Legacy is not recoverable 


at the Common Law, but in the Eccleſiaſtical Cotrt, or in 


the Chancery. ap 
An Action of Debt doth not lie upona Judgment 


given in this Court affer the Record thereof is remg-' 


ved by a Writ of Error out of this Court into the Ex- 
chequer Chamber. Trix.' 23. Car.B.r. It is held otber- 
wiſe at this day, becauſe the tranſcript oxuly, and not the 
Retertd tt ſelf is removeds ('; 

- An Action of Debt doth not lie againft an Execu- 
tor whiclvis grounded-upot a fimple contract made 
by the: Teſtator. - Hil). 1649. Jan. 31. B-r. Q. 
Becanfe the Executoy is not privy to ſuch \contratt; 
and ſo\. knows wht. how to plead to ſuch '-an Aftion, 
ry. 19 Law; but an kadebitatus affumptit well 
| HETSES | | 

 An'Acion of Debtdoth lic againſt a'Gaoler for 
ſuffering 'a Priſoner in' Execution to eſcape, by the 
party-at whoſe Suitthe Prifoner was committed in 
Execution" for upon the eſcape the Law makes the 
GaoleraDebtor tohim whoſe Priſoner is ſuftered 
to eſcape. Trin.t650«B.r. I5. funii. Or an Aftion upmt 
the Cafeto recover bis dammages ſuffered by the eſcape. 

One may bring an Action of Debt for Rent in 
what" County he pleaſeth. -9. Nov. 1650. B. r. Br 
cauſe i ſowids not inthe Realty. Q..' tamen de 


If a jiidgement be' given. for the Plaintiff, inat 
Aion of Debt in the Common Pleas, and after- 
wards the tranfcripe of the Record 1s/temoved into! 
this Court by a Writ of -Exror, yet-the Plainciff\fof 
whom the Judgement was there given, may bring 
an Action of Debt there; upon that Judgement; be- 
eauſe the Record of the judgment 'is not” _ 

| 4 
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but only the tranſcript or Copy of it,ſo that notwith- 
ſtanding the Writ of Error, and removing the tran- 
ſcript, they have the Record of the judgment there 
to ground the Action upon : but if the Judgment be 
Reverſed in this Court upon the Writ, of Error, 
and after the party proceed in the Common Pleas in 
his Action of Debt, the paity againſt whom he thus 
proceeds, may bring his Auditz Querela to be rclicy- 
ed againſt this Action, 3. Feb. I650. B. S. For by 
the reverſal of Fudgement the ground of the ſecond Atii- 
04 is deſtroyed, and ſo the Defendant is wrong fully vexed 
by ſuch proſecution, for which an Audita Querela doth 


One may joyn two Debts due upon two ſeveral 
Obligations, from the ſame party in one: Action of 
Debt. 6. Feb. 1650-B.S. Aud declare in one Declarati 

nthe ſeveral Obligations. For there is no prejudice 
ty to the Defendant by aving it, but rather a favottr, in 
laving him expences. 

. By Glyn Chict Juſtice. Trin.165$. Where the Gaol- 
er doth ſuffer a prifoner for Debt to eſcape volunta- 
tily, and wilfully,thexe cannot be an Action brought 
again for the ſame Debt againſt the priſoner ; tor 
there the Gaoler is lyable tor the Debt. ' But it is o- 
therwiſe where the cſcape is fuffered by negligence. 


; If one do deliver goods to l. S. to my ufe, if the 
party to whom they were delivered, do refuſe to de- 
byer thein unto me, I may either have an Action of / 
Debt or an Action of Accomipt for them, againſt Li:n 
t whom they were delivered at myeleQtion. 22. Ab. 


'W 1651. BS. For the delivery of them to my uſe, doth veſt 


the property of ther to me. 
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Deeds, 


Such conſtru@ton oight<tb be made of a Deed, © 


that it may agree with the'intent of the partics to 


the Deed, if therr intent do not contradid the Kule 


of Law. Hill: 22.Car.B. r- And that their intent may be 
knoryn by the Deed. : | 

A Deed of Indenture made betwixt two, ought to 
be Scaled andD<livered by both parties to the Inden- 
tures,otherwile it cannot be ſaid to be a Deed inden- 
ted. Trin. 23: Car. B. r. For thought be called 
an indeniure from the indenting of it, yet that indenting 
doth ſuppoſe it to be nfade at leaft betwixt two parties,who 
o#7bt to ſeal and deliver the ſc everal parts,or elſe it cannot 
work as an indenture, though if but one part be ſealed, 
it may ſometimes work as a Deea-Poll ts Larr the party 
that ſtaled it. $ | | 

It all the parts ofa Deed may by Law ſtand tos. 
gether, no one part of that Deed ſhall be ſo inter» 
preted as to make either the whole Deed or any part 


of it to be void. Paſe. 24. Car. B. r. For thit 


would be a comment to deſtroy the text, and not to ex* 
plain tt. <A 


A Dced cannot be delivered as an eſcrow to the 


party himſelf, who is totake by the Deed. Trin. 24+ 
Car.Br. 1650. Trin. B. $. For the delivery of it to * 


the party,wbo is-t9 take by the Deed,makes it the partiti 
Deed whbo delivered it, and ſo 'it muſt work, upon the de» 
liverers of it. - | hho $6. 

If a Deed do ſay, This Indenture made, whereasthe 
the Deed is indented, yet it may be a good. Deed, to 
ſome effects, for it may work asa Deed-Poll, though 
it cannot work as an indenture, | 


* 


4 


ic 
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If it do not appear by the Fabrick of a Deed, that ' 
Lands do'paſs by the Deed, by way of Feottment 3 
yet the Land may pals by it by way of uſe if there be 
2 conſideration, which 45 ſufficient' in Law to railc 
z uſe expteſſced in the Need. For if a Deed can b, 
any conftruction of Law be conſiyned to bave any Leg al 
aeration, the Law will not make it utterly void thoug 
Bf it cannot operate as the Fabrich, of the Deed purports 
| it ſhoxs/d. 


m_—_— 


Ejeciment, 


Land, it js not neceflary to givenotice of the 
faling of this Leaſe unto him whole title is concern- 
ed, but it is,ſufficient to give notice of the Leaſe to the 
Tenant or Undertenant of the Land in queſtion. HY, 
13.Car.B. r. For the peſſeſſion of the Land is primarily in 
queſtion in this Action, and is to be recovered and not the 
title of the Land, which poſſeſſion doth properly concern 
the Tenant of the Lang, be tbe title in whom it 
will ; though the title of the Land doth alſo come 
in queſtion and is tryed collatterally. But now by fhe 
nw way of prattice, it is not uſual to Seal any Leaſe 
f Ejefiment at all in an Attion of Treſpaſs and Ejeda- 
ment, but the Plaintiff that intends 10 try the title, 4e- 
livers a Declaration ta an Ejeftor of his own making, 
and that Ejeftor ſends or delivers ibe Declaration to 
the Tenant in poſſeſſion, who gives nitice theresf to 
bis Leſſor, whoſe title is concerned to defend the title , 
gÞ and if neither the Tenant in' poſſeſſion, nor bis' Leſſor 
" will defend tbe' title , then the Ejedtor will confeſs a 

| M 3 Judg- 


4 
p 
| f one ſeal a Leaſe of Eje&tment to try a title of y, 
) 
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Tudgernent to the Plaintiff, and ſo the Tenant will be 
ſtripped ont of paſſeſion, but if they cr euber_of them 


will defend tbe tile, then it is uſual fot them to move 


the Court that thcy may be made Ejector. to defend the 
title, which the Conrt will grant if they will Confeſs 
Leaſe, Entry, and Ouſter, at the tryal,- andftand meer- 
ty upon tbe title 1 and if at the tryal they do not, 
then Fudgement to be entred againſt the Plaintiffs E- 


zector.: 


Rion of Treſpaſs and Ejcctment, after the EjcGt- 
ment Leaſe made to try the title of the Land is Seal 
cd ; this is an Eje&ment in. Law of -the Lands in 
queſtion.” Trin. 22. Car. B. r. © For the keeping of 
pſ*ffon of the Lands againſt him ta whom they are let 
+ the Leaſe doth amount to an Entry upon bim, al+ 
thmuyb he to whom the Ejeciment was made by ver- 
-w of Leaſe, nota,” was never in poſſeſeon of Land 
CF. 
= (1 there be two Ejecqors made-'in an ejedtione 
firme, one of them 'may be found guilty of the 
Treſpaſs and: Eje&ment 3 and the other, as the calc 
may fall out, may be acquitted. Trin.. 22. Cat: 
B.r. Andyet the Attion is well brought, becauſe there 
is a Treſpaſs aus Ejechment found _— one "1 tbe De> 
fendante. 
: AnEjecor in Law, isany perſon that comes upon 
any part of the Land, &c. in- the EjeUment Leale al: 
though it be by chance, and with no intent to di- 
ſturb rhe- Leflec of the poſſeflion, next after the 
Sealing and Delivery ofthe Eje&tment Leaſe 3 and 
ſuch an Ejeor is a good Ejector,to bring an Adtien 
of ejettione firme againſt, to try the tftle of the Land 
'N 6 gewon, Mich. 92 nb. «7» 1650, B. $, And there 


+: 
, 


ft 


If one do occupy the Lands in queſtion in an a 
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is no conſider able-prejudice to any perſon by having ſuch 
an Ejeftor 5 but it is ſuffered for the more ſpeedy diſpatch 


uſtice. 
Fj that i5to try a title of Land by an Action of 


Treſpaſs and Ejectment,ought not to make an Ejc- 
Ror of his own again whom he may bring his A- 
@ion,or to conſent, or agree with one to come up-= 
onthe Land let in the Eje&tment Leaſe, with an in- 
tent to rnakehim an Ejcctor,and to bring his Action 
againſt him. Mich. 22. Car.B.r. For by that means the 
Tenant inpoſſeſſion of the Land, was often put out of poſ= 
ſefion,by a Writ of habere facias poſleſſionem, withoxr 
any notice given either to him or bis Leſſor of the Suit.But 
mw this is altered by the new way of prattice formerly 
mentioned. Q. in wbich way there may prove the greater 
inconveniences. 

In every ejedionefirme, the Plaintiff ought to ſee 
forth in his Declaration, in what Pariſh the Lands in 
queſtion do Iye,that the verze may be from the place 
where the Lands dolic,and not from the body of the 
County, except it be when as the Lands in queſtion 
donor lie in any Vill or Hamlet. Mich, 22. Car. B. r. 
Or lieu Conus,for in all ſuch cauſes, it is of neceſſity that 
the Fury be of the body of the County, becauſe tbere is not 
any other more particular and certain place from whenct 
the venue may come. 

If one declare upon a Leaſe, in an ejedione firme, 
and that by vertue of that Leaſe, he was in poſſeſſion 
of the Lands thereby let unto him, until that he was 
Eje&ted by the Defendant, it is ſuppoſed. that the 
Leffor that made the Leaſe unto him,was alive at the 
time when he brought his Action. Mich. 22. Car.B, rr. 
For otherwiſe the Leſſee might bave no cauſe of Attion for 
bis Leaſe might poſſibly be determined bytbe death of the 


Leſſor, M 4 An 
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An Eje&ment or an-Ouſter, is either an aQual Ea: 


We ms as when the Leflce is actually put out: of, 
the Land let unto him, or el{e it is an Ejectment by 
'nnpligatign of. Law, viz- where ſuch an act is done 
hy ane,which, doth amount to an Ejectment, al- 
though he do not xeally enter upon the Land let,and 
.Ouli the:Leſſor.P aſe: 23. Car: B.y, ' 1 -: 

[An ejgfione firme ought tobe: brought is a thing 

| he 15- cextain, and notof an. uncertain thing. Paſe, 

.. Car; Þ. r. For ,iſthe thing be uncertain;the She 

of canngt if the Flaintiff recover, knozv of what to de- 

liper the þr ſon upon the IWrit of babere-tacias poſſe{- 

-fionem, and conſequently there - can be no fruit of 

ſuch an Adttion, which the Law doth alwaies labour ts 
revent. 

It the Plaintiffin | an: _ejetiione firme, do declare for 
'2 houſe lving in-two Pariſhes, if the houſe do lye in 
gither of the Pariſhes,and do not lye in both of them; 
yet is the Declaration good. Paſe. 23-Car.B.r. For there 
x certainty enough in tt Q. 

.Althoughinan ejediope firme there be a Verdid 
and, a Judgement agaiolt the Plaintiff, yet the Plain- 
tiff may bring another Action of Treſpals and Ejeft- 
«nt forthe Land. Trip. 23. Cay. B. r. i He may bring 
divers. Aftpme: one. . after anotber. if . be pleaſe, for « 
Funde ement: i in that AGion is not final 3 for it us but tq 
 rgeaver ghe:p fſeſſton of: the Land, and 14 not like an Aj 

F=e,or a Irit.of xight, &c. wherein the title of 1be _ 
3s prima: Uy concerned.  .. 

By Kalle Chick Jultice, Itis. Joubtful whether an 
tjefli ine firms dalie de xn erafto., Trin. 23. Car, B-r, 
For the jncertainty of the word Crolt,. what it is, and 
zhat 1 it doth contain, Q., 

2. If a Le ot Fjecear to ry the tl of Lands 


= 


® 
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ig the pofſeſlion.of 7. $. be made to one, and after 
the Leaſe. is made, the Wife of 7.8. or the ſervant 
- | of 1. do keep the poſſeſſion of the Land for L.S.and 
| 1 $.do after this occupy the Land, I. S. is an Eje- ; 
- | cor againſt whom an;Actjon may be brought to try 
| | the title of the: Land. Mich. 23: Car. B. r. Paſe. 24. 
Car-B.r. - For I. S. bis occypation of the Land af< 
> = or the poſſeſſion. of thereof kept by bis wife br ſervant 
. | Goth , imply; that the poſſeſſion thereof was kept for 
him, and by bis diredtion , and they were but bis 
. || inftruments, and were: togain- notbing by keeping the 
- frſſeſſion. - $ ; £1 Ca 3-7 
One who hath title tothe Land in queſtion in an 
os i vjeflione firme, may upon motion to ;the Court be 
. made a party to the Action, thathe may thereby de- 
r | fend hiscicle, if he will confeſs the Leaſe, Entry, and 
1 || OuftcrHil.23.Car. B.S. Vid. ſupra. According to the 
; I new way of pratiice. - 
e ; If a Leaſeof Eje&tment be made of a houſe and 
lands, occupicd with it, to try the title of them, and 
t | the Wife of the occupyer of the houſe and land con- 
- {| tinue in poſſeſſion of the houſe, after the: Ejetment 
» If Leaſe is made, ſhe is an Ejector, as to the houſe, but 
g © votasto the Lands. Poſe. 1652. For there may be di- 
« IB "7's Ejectments pon one Leaſe: 
q He who is in any part of a Meſluage, viz. in the 
{. Þ barn, Stabte, Stall; &&c. after the Leaſe of Eje&ment 
4 I Kaledand Ddlivered to try the title of the Mcſſuage, 
; {San Ejector for the whole Mefluage. Paſe. 24. Car. 
n Wbr. For Miſage is an entirething, and is not tobe 
r, I tienvered per partes, 
d BF + The preſent owner of the Land may conſent with 
the party that claims the Land to make an Ejector 
try the title of it, if it be not a plot betwixt. yoUt 
__: | an 


= 7 
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and the EjcQor. Mich. 2 Car. B. r. viz. Tv 


ftrip the Tenant of the Land in' poſſeſſion , ont of bis 
poſſeſſion of it 3 for the Law doth not countenance 
frand. _ . | | 

-If divers /perſons come together apon the Land in 


queſtion, next after the Ejectment Leaſe, to try the- 


title of the Land, is Scaled and -Dclivered-; it js 
in the cletionaf the Plaintiff that intends to try 
the title, to bring his Action againſt all of them, or 
againſt which: of them. he pleaſeth. 1650. B.S. For 
if the Plaintiff bave right , they be all Treſpaſſors, 
_ it 2s no wrong to bring the Aftion againſt any if 
them. 

Ifa Leaſe of Ejz:z&ment be made to one to try a 


title of a houſe,and the Leſſee to whom the Leaſe 5: 


made, gouito the Entry of the houſe, to make his 
Entry by vertue of. the Leaſe, and one that is in tho 
houſe ſhut an inner door of the houſe, and keep the 


Leflce out of an inner room of the houſe ; this is not ' 
an Eje&ment; nor 1s that perſon ſuch an EjeGor 4s 


an Action rhay be brought againſt. Mich. 1650.B.S. 
| For when he is entredin at the door of the houſe, he is in 
ton of the houſe, and is not Ejected out of it, though 


have not. poſſeſſion of the wbole houſe 3 for the Ejelt- 


ment muſt be of the whole thing for which the Aion it 
brougbt. | 


An ejeHiove firme doth not lie of a cloſe of land withe | 


out expreſſing either the name or the nature of the 
Land. Hill. 1649. 30. Fan. B.S. Becauſe it is not known 
certainly what is meant by a Cloſe without ſome deſcrije 
tion of it, either by its name or nature. It was then ſaid 
#n ecjectione firm; doth lie of a Croft of Land, {cd Q. 
for it was formerly doubied., 
If one ſeal a Leaſe of Ejectment; and do thereup- 
| On 
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- | on givehis Leſſee poſleflion of the Lands let, and the 
Leflee is not ejected at that time, the Leſſee may en» 
ter into the Lands again at another 'time by vertue 
of his former entry and poſſeſſion ; and if. the Leſſee 
be then Ej<&cd, he may bring an Action of Treſpaſs 
and Ejcctment upon this Eje&ment. Paſe, 1 650.B.S. 
10. Maiz. 
\ An Ejedione firme doth lye of a Cottage. Paſe. 
1650. 12. Mais, For it ' is a word of @ certain fig- 
mfication. | 


Evidence. 


Inan Actionupon the Statute of Hue and Cry 
brought by one Oliver a Carrier 'againſt the Hun- 
dred of Wallington in Surrey : Oliver who was 
robbed, was admitted by the Court to give Evi- 
dence to the Jury to prove he was robbed, and the 
place where. - | 
The Allegation of the Councel at the Bar, isno 
Evidence to the Jury, but the matter which enſues 
| upon this Allegation, to prove it is good Evidence 
upon a tryal at the Bar. Mich. 22. Gar. B. r. For E- 
Adence to « Fury ought to begiven upon the oaths of Wit- 
neſſes, or #pon matters of Record, or by Deeds proved 5 
and ober like authentical matter ; but the allegation 


" 'Þ f the Connuſel is oftentimes but what they apprehend 


is fit to be ſpoken for ' the beſt Advantage of their 
Chents Cauſe , and not according te the truth of the 


; Witneſfles who are to be made uſe of, to g1Ve 
their Teſtimony at atryal at the Barr, ifby reaſon of 
lickneſs or otherwaies are not able to travel and 
come to the tryal, may by order of the Court be ex- 
S: | amined 
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ARE upon Oath touching their knowledge,in the 


Country where they live and their Depotitions ſo 


taken are to be admitted to be read as Evidence tothe 
Jury at the . tryal. Mich. 22. Car. B. r. But other- 
wiſe , this is net admitted to be. done, Lecauſe it is 
eccompted the beſt and. faireſt way to find out the truth 
#0 examine them in Court before the Fudge before wh ne 


tbe 1yyal is," aud in the preſence of -tbe Councel ow both 


ſoaes. 
Depofi tiors taken in Chancery, may by order of 
the Court be read as Evidence to a Jury upon a tryal 
*2t the Bar by the Vlaintift,or the Defendant, or both, 
it tie Depolitions were taken in the cauſe which 1s 
ro be tryed at the Bar, and between the {ame parties 
that are Plaintiff and Defendant in the tryal. Mich. 
22.C ar. B.r. And ſoit is of Bills, Anja wers, Rephicatiens 

CC 4: Chancery. 

'But it the partjes that Depoſed i in Chancery be liv- 
ing at the time of the tryal,they ought to be examin- 
ed ore tenus in Court, and their Depoſitions are not 
infuchcaſe to be made uſe of.Paſe.1650, BS. Fri 
reaſon aforeſaid. 

The admittance of one tobe an Adminitirator in 
an inferior Diocels, is a Bar againſt the perſon that 
doth ſo admit him togive. Evidenceat a tryal, that 
the Inteltate had not bona notab;lia in divers Diocel- 
{es atthe time of his death. Mich. 22. Car. B. r. For 
ſncb Evidence would be contrary to what be bath fore 
werly admitted, aud ſo it would be to ſuffer the party i 


diſprove by others what be bath alread bimſof grant 


ed. + 
The Court will not permit the Jury upon a tryal 


at the Bar, to carry any Writings with them out of 


he Court, as Evidence for them to conſider. of, 
but 
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bat ſach as are under Seal, and have been proved in 
Court. Mich. 22. Cer. B. r. For others are of no credit 


and are no part of the Evidence which they are to conſi- 


der upon. 
An Evidence given toa Jury, may be anſwered by 


the Counce], either by confeſling and avoiding it, 
6r elſe by encvuntring the Evidence given, with giv- 
mg ſtronger Evidence and of greater credit on the 0- 
ther fide. Mich. 22. Car. B. r. Which is upon the matter 
a'denyal of the Evidence given on tbe other ſide to be true 
by proving the contrary - - .. - © | 

Athing which 15 concluded in the Eccleſiaſtical. 
Court which doth cencern Lands, is not-to be given 
mEvidence toa Jury at a tryal , concerning: thoſe 
Lands. Mich. 22.Car. B.r. For the Courts of Common 
Law are not to be guided by their proceedings, nor are 
they to be urged to @ Fury in Evidence t0 ſway their 
coM/CIences, we 5 Ia tts ie 0 

A perſon that may be admitted as a Witneſs, at a 
tyal may grve words in Evidence to the Jury which 
were {ſpoken to him by another perſon, who by the 
Rules of the Court might not be.admitted as a Wit- 
neſs at the tryal. Mich.22. Car.B.r. Forit is but wat+- 
ter of Evidence, and is left to the Furyhow. far they will 
give credit to them, andit is lawful for -one-that is ad- 
mitted as a Witneſs to give anyitbing in evidence which 
may concern the matter in queſt ion. 

It is not of necclicy that a Deed or a Record gi- 
ren.in Evidence to a ]ury.be ſhewed in Court 3 but if 
It be proved that there was ſuch a Deed, or ſuch a 
Record as arc given in Evidence, it is ſufhcient.Trin- 
23. Car. B. r. For a Deed or a Record may be.imbezled 
# bſt, and ſo not to be produced ; but in ſuch acaſe the 
lenonr of the Record muſt be punitiually proved by a + 
irue 
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true Copy thereof ſworn unto by one: which examined; 


who is lthewiſe to give an: account when be delivers big 
Evidence wherethe Recordis, - . \ 

The. Judges of the Court cannot try a matter of 
Fact in queftion, upon a Demurrer to an Evidence; 
and therefore the Plaintiff and'/the Defendant mufi 
agree upon it and confeſs it. Trin. 23. Car. Br. Fir 
elſe the Court will not proceed to deliver 'their opini- 
xs touching the matter in Law demurred upon \ becauſe 
if the matter of fad be. not agreed, there can bem 
Judgment given iz the cauſe, which way ſcever the mattnt 
inLaw fall out to be. £123 

Matter it! Law ought not to be given in Evidenc 
at a tryal, but only matter of Fact is to be given in 
Evidence, and the matter in Law, if there be any: 
that isdiſputable, is to be reſerved to be ſpoken toin 
Arreſt of Judgment, or are to be found ſpecially. 
Trin--23. Car.B.r. For the Fury are only to try matte 
of fall, ._ T 

Ita Fem Covert acknowledgea thing at a tryal, 
which is forthe preſent advantage of her Husband,' 
bur is for her own future diſadvantage, yet this is 19 
good Evidence to a Jury. Mich. 23. Car. Bri 
For. ber Hurbands preſent ' advantage , is Hers al 
ſo, and is more locked upon than ber future diſal 
Vantage. bs 3 Be 

Nota : A Fem Covert ſhall not be -admitted tobe 
a Witneſs for- or againſt her Husband, and fo it was 
reſolved in the Chequer Chamber in Sir Fames Croft 
Caſe, in Cov. Litt. - ”- | 

The Defendants Councet ought to conclude by 
way of anſwer to the Evidencethat was giycn unto 
the Jury by the Plaintiffs Councel. Paſe. 24+ Car:B-r4 
For if the Plaintifft Conneel dith begin the Evident 
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is reaſon the Defendant ſhould ſpeak, in auſwer to that 
Foidence, becauſe be is upon tbe Lferfoe part, andis ts 
ive an anſwer t0 all that is ſaid againſt bims in matter 
Evidence, but the Plaintiffs Comncel after vbis, is to 
wn up his Evidence to tbe Fury , which is no more, 
-ne? to pict them in mind bow be bath proved bis 
tayſe. | | 
An'ancient writing that is proved to have been 
found amongſt Deeds and Evidences of Land may be 
given in Evidence to a Jury, although the executing 
of it cantot be proved. : Mich. 24. Car. ' B.r. For at 
ir very bard to prove things that are very 'antient, and 
6 IN the findingit in ſeich a-place, is a preſumption, that it was 
n if preſerved as a thing of value and to be made uſe of, andis 
y BY ileft to the Fury what credit they will give #0it accords 
n If ing to circum/t ances. 
\  - A writing that is permitted to be read, to prove 
t © one part of an Evidence given toa Jury, may be read 
toprove any other part of the whole evidence to be 
I, I} given. Mich. 24. Car. B.r; For it is butts make the 
; whole traab of the cauſe appear. 
0 | © Ifthe Plaintiff or Detendant will give (me part of 
«| mantwer in Chancery in: Evidence to'a-Jury, the 
| Court may order that the whole anſwer be read. 
- | Mieb:24. Car.B.r. This tbe Court and the Fury may the 
better confider what it makes t0 the Evidence, and it may 
ef berfpart only be read, it may prove good Evidence for 
thepanty, whereas the hole anſwer taken together may 
be [0 him, and ſo by reading of part the ruth may 
not diſcovered. 
J © He that takes ut a Copy of part of a Record, 
0 FF out of-any Othce, with intent to giyethe Copy in 
%} Evidence in a Jury, muſt take out-ſo much of the 
Record,at leaſt, as doth any. wayes concern the mat- 
= ecr 
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Tr inqueſtion at the tryal, orelſc the Court will not; 
fuffer luch Copy to be read in Evidence to.the Jury; 
Poſe. 1650. 2. Maii. Br. , For if it be not fo taken 
out, it cannot beſworn-to be a-truie Copy of ſo much of 
the Record as concerns the. matter in queſtion, : which u' 
86-be done before it cau be read 5 for the Record is. to 
be taken with relation bad to each part of it as: they 
ſtand together to make up the wholeRecord,and if any part 
be- left ont, a right Judgement cannot be given upon tbe 
Record... | t 1,508 

\ A tranſcript of. a Record which is-in another. 
Court, or an- Enrolment of a:Decd may be given; 
in Evidence to a Jury. . Mich. 1649: B. S. For 
they are things to be- credited, being made by.Offi- 
ers of .trult, rho ſhall not be preſumed to do falſe 
things. ... 6 nt 

-Npon a tryal at the Bar, the Councel of that par- 
ty who, doth begin to maintain the iflue; that is, to 
be tryed whether it be the Councel of the Plaintiff, 
of the:Gonngel. of the Detendant ought to conclude 
the Evidence. Paſc. 1650. 1.:Maii.B; $. That is, only 
frm np bis Evidenct given ;, but. 3f be give new Evi” 
dences the other party bath liberty to anſwer it or encoun- 
terit with otber Evidence. 5: } + 

If any one of the Jury: that is (worn te try the 
Iflue, be deſired to give his Teſtimony concerning 
ſome matter of Fad that lies in his patticular know- 
ledge, and concerns the matter. it; queſtion as: Evi- 
dence, to his fellow Jurors;the- Court will have him 
examined openly in Court upon his Oath;-touching, 
tiis. knowledge therein, and he is not to deljver' his 
Teſtumony in private unto his fellow Jurors. 31,00 
1650. Mich. B. S: For 1be Court and. Councel on, 
both partr, are to bear the Evidence given on __ 
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fide ar well as jhe Jury + that it may be anſwer- 
ed by the other party if need require» aud that the 
Canrt may direct the Fury to find-according to the 
Evidence. , 
Memorandum : At atryal at the Bar, between Bax- 
ter and Foſter, concerning the title of Land, a Co. 
py of an inſcription upon a great ſtone in London |, 
' was admitted in Evidence to prove a pedigree. Mich. 
1656.B:S. . 
; In the caſe of Miller Plaintiff, and Collumbine De- 
x. | fendant, upon a tryal at the Bar, in an Aion of 
n. © Treſpaſs and Ejetment. It was ſaid by Rolle Chicf 
r; || kiftice, That an Office which i; found after the death 
7. | of ove that died Seiſed of Capite Lands, in a Connty 
ſe I} herein the Lands found in that Office, do not lie, butin 
1 |} another County, may notwithſtanding it was not found in 
re Þ the County where the Lands do.lie, be given in Evidence 
o |} tvs fury that is to try the title of th:ſe Lands, if there 
f, |} vas 4 ſpecial Livery granted unto the Heir of tboſe 
le | Lands. 1654. B. S. For this preſumes there was @ 
ly. Þ} Pecial direion for finding this Office in this extraore 
ji- |} 4nary way. 
I The Plaintiffor the Defendant may make an Afi- 
+ Þ| «nitin there own cauſe depending here, and it may 
ie - Þ befiled 3 but it may not be admitted in Evidence of 
ig | fie tryal of the cauſg betwixe them. Mich. 1656-B.S. 
y= The Jury may view Depoſitions taken in Chance- -2 
i / they be exemplified under the great Seal, and | 
m. | ficy mayalſo have them with them from the Bar,to 
1g {© conkider of as part of the Evidence 3 but if they be 
is I "9t exempliticd under the great Seal, they may ouly 
ts © look upon them at the Bar, but not have them with 
them out.of the Couirt. 1655. B.S. For they are 
wt ſo awtbentical if they be not exemplified under G 
| N ſeals 
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feal : forthe ſeal gives them the Teſtimony of the Court of | 
Chancery it ſelf that 1bey are true, but without exemplifi- * 


-4th171,'bey paſs only upon the credit of the examiner,who is 
byt m Off cer in Court. IT | 
It ove doproduce a Leaſe made upon an Out-law- 
ry, i Evilenice toa Jury to prove a title 3 he muſt 
ailo produce the Out-lawry it (elf 3 for the Out-law- 
Iy Is on ground ofthe Leaſe, and by conſcquence,of 
ttetitle which is to be proved: but if he produce the 
Leaſe to prove other matter,he needs not to ſhewthe 
Out-lawry,but ray have the Leaſe only rcad in Evi- 
dence, but in both caſes he muſt prove the Leaſczand 
{0.it.is of an-extent without ſhewing the Statute or 
Judgment on which the extent is grounded, So held 
ig a tryalat the Bar between Fobnſon and Spencer, 
Paſc..1655- _ EL. 
| In atiyalat the Bar ina Treſpaſs and Ejedtment 
bet ween Williams and Scot,” It was ſaid by Gln 
 Chict Juſtice, That an entry in an' Heralds Book is 
no good Evidence to provea pedigree to proveone. 
to be heir to the Land in queſtion 3 for they are ne 
raters of Record. | | 


Emparlance. 


<itt, then the Defendant canuot Emparle. Mich. 22, 
bY Cars 
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Car. Br. For by. ſuch amendment , it ſhall*be ac 
qmpted 45 « uew Declaration 3 but if the Defendant 
doe accept of cofis for ſuch. amendment, it is intended 
that he. is ſatisfied for what. be is prejudiced by 
the amendment, and th:refore it is. reaſon .be ſhould 
0 the Declaration, ſo amended, and nat. Jt- 


plead 


parte. 
-\ In' what Ter 
fainſt the Dete: 
Kules of the Coy 


cauſe. 


Where the Plaintiff doth keep any Deed or Writ: 


erm; ſoever.. a declaration gomes in a+ 
adant, the , Defendanc; may by: the. 
| rt Emparle tothe,next Term after, , 
before he can be compelled to. plead: | Mich. 22: Care 
Bir For the Law deth net force anyone 20 do any thing. 
raſhly and without advice,but gives the party timeto deli». 
berate what to anſwer for himſelf.  .: | 
Where the Deferidants Cale doth necefl] 
plead a ſpecial Plea,and the matter is difficult which 
$0 be pleaded the Court upan a.motion made:to 
inform them of it, will, if the Defendant deſire it; 
grant him'longer time to Empar)e'and put ig his plea : 
than otherwile by the Rules of the Court he ought 
to have. Hz/1.22. Car. B. r. But without a mation | 
and leave of the Court be cannot take time #0 plead, be- . 
eauſe the Curt is to judge whetber 1t be neceſſary toplead. , 
ſuch a Plea, as requires longer time to conſider of than or- 
duary, and ſhould it be otherwiſe, the Defendant 
might upon ſuch pretences. delay the Plaintiff withowe 


flitate hiry to | 


ing or other thing from the Detendant, which doth 
ng unto him, and whereby he is to make his de- 

race, and is. diſabled by the detaining thereof to 

plead for his beſt advantage 3 the Court upon moti- | 
owarid information thereof. will grant an Impar- 
| faxceto the Defendant, until the Plaintiff dodeliver » 
= T8 
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wunto him, and a convenient time after, till he ea 
draw-up his Plea: Hill. 22: Cr. B. r. For the Law'doth | 
give cvery Defendant convenient time to make his beſt d6« 
fences, and in this caſe,if the Defendant 'be delayed; iy 
ſhall be adjudged bis own fault. » þ 
'Upona motion for an:Emparlance in a caſe between 
Aire and-Goodwin. Mich. 1656-B.S.It was ſaid by Gha 
Chicf Juſtice, That ita Clerk of this Court do ſue a+ 
nother, the 'Defcndant cannot Emparle, but muſt 
plead preſcncly, and (o it is,ifa Clerk of this Court be 
tued.he cannot Imparle,blt muſt plead preſently, 
+ Alfoin all caſes where the Plaintiffin his Declarss 
tion, orthe Defendant in his Plea altedgeth aprofert 
in Cxria of the Deed or Adminiſtration,&c. there the 
Defendant ſhall not be forced to plcad;nor the Plait- 
riff to reply until he hath ſeen the Deed or other evis 
dence.and taken a Copy of it at his own coſts if he 
plcaſeth, | ! 
If the Plaintiftalter the zene from the place where 
he tirtt laid it, the Defendant may. Emparle to. the 
next Termatter.Trin-23.Car.B.r.For thereby be maybt 
foreed 10 alter bis Plea, which may require time to OM 
fider of. | 
It the Plaintiff do declare againft the Defendant 
but doth not proceed further thereupon tor three 
whole terms atter,theDefendant may Emparie to the 
next Term by the Rules of the Court. Hill.23 Car-Br. 
For by bis delay, be might think, the Plaintiff would nt 
proceed.and may be thereby unprovided of a Plea. 
By Glyn Chief Juſtice. Trin- 1656. B-S. In the Cale 
of Leonard and Osbaiften. It was ſaid, That if the D&- 
tendantin Aſſault and Batrery be Out-lawcd, and 
come it upon the Out-lawry, and the Plaintiff de- 
" clares againlt him, he ſhall not Emparle to = nexl 
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Term, but muſt plead preſently and go to tryal that 
F Term. For be hath delayed the Plaintiff already to) much 
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h ſtanding outto the Ont-lawry. | Ia 
"IF che Plaintiff amend his Declaration, and pay: 
Cofts to the Defendane,the Defendant may not Em-* 
pirle, but if the Plaintiff give the Defendant a'new- 
Declaration, or do ſo amend the 'old Declaration, 
that is upon the matter a new Declaration, then the 
Defendant may Emparle. Mich. 1654. B. S. Canſz 
Wa 6ftn) © 2 rom 15307h 
"By Rolle Chicf Juſtice, if the Plaintiffand the De- 
fendaut have proceeded fo far, as to Wye in the' 
Guſe, and after the Defendant do amend his Plea 
the Defendant ſhall pay the Plaintiff Coſts, becauſe 
by the amending of the Plea after Ifſuc, the Plaintiff 
may be put to extraordmary Charges in new draw- 
ing up the Iſfſug yet the Court will not grant an Em» 
parlance unto him, although the Cauſe be not en- 
tered in the Judges book fer tryal, if there be warn-' 
ng given to the Defendant of the tryal. 1655. B. $. 


| For after Iſſue joyned, and warning given for @ tryal wp= 


'#n that Iſſue, it is too late to Imparle. | 

» The Court would not grant the Defendant an'Itm- 
parlance, though he was ſucd upon an old Bondof 
of 28. yearsold, and could not fee the Bond ;/ but 
bid him pray Oyer of it, and plead. In the Caſe of 
Mr. Edward Fobnſon of the Inucr Temple. -Pafe, 
4656. B. $.- For the praying Oyer is the proper way .to 
have a fight of it, and to have a Copy of it, and till be 
hare Oyer, if he pray it, be need not plead, and the anti- 
quity of the Bond ir no cauſe of Imparlanee, | | 
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[If qne be indebted to T. S.in a certain ſum of be 
ny, apd 1. S. makes his: Will, and deviſeth, this dehit 
duc into him, unto 4: B: 2nd makes 7.L. his Execut 
'#nd,; dics 3 this debt deviſed untq 4. B, mult be pai 
unto - L. the Executor,and not to A. B. the deviles, 
Mich: 22. Car-B,r, For the Frey #nd not the De 
w1ſee can give aſu uffctent diſcharge f or this debt > and thi 
ks if part of the Teftators ft ate fer which the Ex 

parly 15 reſponjabie. | 

Noa Scare fates, be oþ brough t EET fs an E. 
& hew!icaule whyh c ſhould not pay a debtunto the 
Plaintiffrecovercat againſt the Teltatorzthe Exccut 
zapnat plead fully Adaviiftred, but he muſt 5 

at mo. goods of.. the Teftatgr Arc come to his han 
reby he might diſcharge. the-Debt.” Mich. 

| Gr -B. 1; For he,may bave filly Adminiſtred, and ol 

lrabje 1n L. Law topay the Debt, demanded upon 1be Sci 
Facis, VIZ. whex goods of the Teftators ſhall Sfierwarh 
cometo bis harids. \\ \ 

-AnExecutor which hath Adminiſtred gaods of; the 
Tqliator as, Executor, or 'that.is Executor of his own 
wok yilpobg of the. goods. of the party des 
ajeds wit hqutguthority gaven,.ungo him, cannot 


e 2. term of years for Land,&c.of which.the de 
| e&dycd poſſeſſed of. Mich. 23 : Car. B: r; For he 
Fo $4, Pug to be an(m: Salle tall perſorr « conv 
Cece Larifer- at tht deceaſed partizs perſonal et ate, mil 
km"unt #110. Hit if the 1erm. will nat be Aſt, be may 
waive the term, Trin. 24+ Car. B. r, Forit is to no pure 
pſeto accept 8. 7; 
- 40) Exccutor of his own. wrong, is not by Law 
F. 7 | 1 eigen 
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chargeable for more than the value of the goods of 
the deceaſed doth amount unto,and which did come 
unto. his hands,and with which he hath intermed1ed. 
Mich. 23+ Car.B.r. Becauſe be is not impowered by Liw 
be & rrecover any more of the eſtate, as an Executor authart-_ 
or © (4b) the probate of a Will is. __ (apa 
4 8 © The word Executor, is a word colletiye, and 
doth comprehend in it, the Executor of an Execu- 
tor. Hi/l..23. Car. B.r. For be $ accountable for the 
firſt Toftators goods , and is as it were bis Exccuter 

fir ſuch goody as remain nnadminiſtred bythe firſt Exe- 

4 N #07 WE | 
& .- An Executoy may recover a duty which was due to 
the T<liator, although the Executor was not: named 


| 

Gy 

f 

bi 

Oz 

* n the creation of that duty, Trin.22. Car.B.r. For he 

wepreſents the . very perſon of the Teſtator, and the Teſt 8- 

I B tors eftate belongs to him, . 

2, & AnExecutor may be charged upon a Collateral 

N promiſe made unto the party by the Teſtator, if the 
promiſe was broken in the lite time of the Teſtator, 

: pile not. Mich. 149. B. S. And 16. April. 1650. Þ.S, 
For by the breach of the .promiſe there accrued a duty ta 

6 bim to whom the promiſe was made from the Teſtator, but 

n before 1t 4s. broken it is no duty. Gs 


Endiciment. 


IF 
q - AnEndictment that is framed upon a Statute, 
' .eught topurſue the words of the Statute, Trim, 23- 
Þ I Car. B. r. For Juch an Endiltment is founded upon toe 
y Statute only» and muſt not therefare ſwerve from it. 
- | -. The Juſtices of Aſlize will ſtay the proceedings 
upon an Enditment againſt a perſan for a thing, 
done by him, during the time of war,and in relation 
N 4 . co 


14 the AccompliſÞ'd Attwiney." * 
tothe war. Trin. 23.Car.B.r. For Indiitments are to be” 
preferred againſt perſons that at any thing in the diſs 
qzurbance of a peaceable and ſetled Government ; but in 
time of War, there can be no ſicch ſetled peace and Govern- 
went. . | | 
Ifany one be perjured im an Affidavit made inany - 
Court of Record, touching any cauſe depending in 
that Court, an Indicnent may be preferred againſt 
him,for this is perjury upon the Statute of 5. Eliz.'« 
29. Trin. 23. Car. B.r. 
An Indictment of forcible Entry,doth not lic ups 
on the Statute of 8. H. 6. againſt one for entring for- 
cibly into a Copy-hold, for ſuch eſtates are not mens 
- tioned in the Statute of 8; FX. 6. nor are within the 
equitie of that Statute z but an Endi&ment dothllie 
inſuch a Caſe, by the Statute of 21. *Facob. Hill, 
23, Car. B. r. For tbey are e mpriſed within that 'Stas 
tHe 

Although exceptions be tiken againſt the Endid- 
ment, tothe intent the Court ſhould quaſh it, yet 
the Court will grant time to maintain the Endid- 
- ment unto the KingsCouncel,if they defire it. Hill. 24; 
Car. B.r.. For the maintenance of Endiltments is fer 
the good of the Common mwe:lth, and the King is principul 
eoncerned init. : Rn RS. 

The Court doth not uſually quaſh Enditments 
for perjury, although the Endictments be. faulty, but 
will put the party toplead ro the Endicment, Hit 
23. Car. B.r. For perjury is cotnied 2 great offence, and 
therefore the Court doth nn favour ſuch offenders, and if 
the Endifiments be not pood, the parties Exditied may 
avoid them by pleading, and it is but ex gratia that the 
Court doth quaſh Endifiments, and they are not bound to |, 
de it ex Officio, NL 
” An 
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- An Endi&ment ought to be more” certain than 
common pleadings in Law need to be. Hill.23. Cer. 

Br. Becauſe they are more penal and onght to be more pre- 
ciſely anſwered unte. | 

| An Endiqment ought to expreſs the year of our 

| Lordin which it wasfaken. Hill. 1649. 30. Fan-B.r.'- 

| Forit ought to be certain in the time,as well as in other 
| matters. 

* If an Endiqment be drawn ſo general and ſoun- 
certain, that the party Endicted cannot tell how to 
make a certain au{wer unto it, ſuch an Endictment 

| isnot good, but may be quaſhed, Paſe. 24. Car. B. r. 

| Forotherwiſe the Defendant would be enſnared there- 


' © If a word bekftout inan Endiatment, which is 
but only in matter of form, yet the Endiment is 
good, but if it be in matter of ſubliance it is not good.” 
Irm. 24.Car.B.r. For # is the ſubſtance of pleadings that 
A "5 regarded, though formality be wot #0 be neg- 

ed, 

If one be Endicted for doing of any thing, for 
which he is not by the Law to be Endictcd for,as for 
the encloſing ofa Common, or ſome other Treſpas 

' | forwhichan Action K the Common Law is to be 

brought 3 ſuch an EndiQment is not good, but may 
| be quaſhed.” Poſe. 24. Car. B.y. For Endiflments are 
| to be preferred for Criminal and not for Civil mat- 

: ttrr; and then likewiſe the Delinquent is liable to 

be twice puniſhed for one offence , which is againſt 

g Magna Charta. , 

| Itone do interrupta long continued poſſeſſion of 

Lands by an unlawful means.and the perſon that is ſo 

\ , | nterrupted of his poſſeſſion, do regain his poſleſſi- 

"= | : . ON 
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on by unlawful. means alſo, yst. an Endi&ment of 1 


forcible.cntry: dath not lye againſt him for doing 
thereof. Mich- 24: Car-B.r- For the Law favours, long, 
poſſeſſions,and dith not tountenance the difturberg of them, 
and this but, wig vi xepcllere pbich is not puniſpable ja | 
many cafes. * Uo ng hike | 
..Ju moſt Caſes the Endi&ment for a Fat done, 
ought tobe laid*in that County whete that Fact was 
done 3 for it ſhalt be intended that there. may. the 
bcft conuſance of the fact: be had, and conſequent» 
ly the tairefitryal. But this holds not in,all Caſs. 
Mich, 24, Car:B. r. Aud Mich. 25- Oft. 1650 
B. r. | | an, pwr he 7 
-- Ifonebe Endicted at the Scfſions in London, or in 
any othex County, and the-party Endicted. do xe- 
moye the Enditment by a Certzorari into this Court, 
and donot thereupon quaſh the Endictment,the par- 
ty that did xcmovye it , ought by the Rules of the 
Court,torry.the Enditment at* his -own coſts the 
next Term atter that the Indictment is removes; 
For the removing of it is in. favour of the Defendant,and 
be ſhall not by reaſon«thereof be ſuffered 10 delay o 
pat the pr ecxtor thereby to extraordinary chayges I 3 
Nov. 1650. ; | * 


- 
&# 


, 2.0 | 
. Whcnan Endictment is ſpecial, that is, when.it is 
grounded upon ſome ſpecial matter of ac, the Evir 
| dence given-upon the tryal of this Endictment,muſt 
prove this ſpecial matter, and maintain the Endid: 
mcnt,but it it be a general Endictment, it is not 10, 
21.Car.Byr. | | 
An::Endi&tment muſt be certain, that the par- 
ty Endicted , may know how to plead to it, 0r 
traverſe, or elſe it is not good, but may be quaſh; 
ed. Hill. 21. Car. B, r. Becauſe there can bt 
| | = 
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ms. Tryal it, by. reaſon-of its incertainty. 
; bd Re. 7 re to be inLatin, ogg elſe it is 
not. good, but may be quaſhcd, except it an En- 
TAment taken before the Commillioners of Sewers, 
which may be in Engliſh. Hill. 21.Car. By. © _ 
> The Pariſh in which the fact was done, far which” 
the party.is Endifted,ought to be named in the En- 
digment.2], (Car. B.r That the party Endified may be 
the-plainhker deſcribed. | 


- An Endictment doth lye againſt one that ſpeaketh 
blaſphempus words. 21. Car. B. r« 1: lay thew 4s. the 
Common Lawgbyt now by a late Ad it lies only for ſpeak 
ing of ſome, blaſphemous words named in 1hat Att. But 

 Q: Whether it now lie at the Common Law for ſpeaking 
any other blaſphenpous words, not mentioned in the Sta- 
tute. 1 (eems it doth net. 4 reSr2,ht 5 330A 
»:{An Endictment for a nuſance doth lie againſt the 

- owner or proprietor of a.Ship that is ſunk in a; Ha» 
yet Or. Port. 21.:Ear. B,r. For therthy: the. trade of 
that Place, where 'the Haven or that Port is, is binidred, 
and alſo - navigation, whioh- is prejudicisl ;to 'the 
Common wealth, for it is chiefly maintained by na> 
Wigaiion. ; 
{An Endictment that is framed upon a Statute ought 
to purſue the words of the Statute,. or elſe it is not 
good.Mich. 2 2.Car.Þ. r. For the offence being made by 
the Statute ,for which theparty is Enditled, it is reaſon 

+ |}+ the Statute ſhould be punually recited, that it mayplain- 

ly appear that the offence of the\party Endifted is within 

the Statute. | Lane; 

.x.'One that is conyidted-uponan erroneous Endit- 
ment gannot move after his Conviction to have the 
Endictment'quaſhed,but mult bring his Writ of Er+ 
Tor to reverſe the judgement given againſt him _ 
tno 


: 


; . 
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the Endictment. 'Mich. 22. Car.B. r.' For after Fudge | 
ment 4 late, for au Enditiment is quaſhed for the 
inſufficie#ty in it, or becauſe no good Fudgement can be 
given upon an erroneons Endiltment ; hut if Fudgment be 
givey upon an erronexus Endiftment, it is good, till it be 
fetesſed by a Writ of Error. \ fl. Sad 


©" Fhe Court will not quaſh an EndiQment, that is 
preferred for the publick good, although it be not 
2 good Endictment, but will put the party Endide 
to traverſe it, or to plead unto it.  Mich.22. Car. * 
B.'r. For it is by tbe favour of the Court, that 
any Endicient is quaſhed, for if the-Court pleaſe, they 
may force the the payty to traverſe or 'plead to any Er |} 
difiment, be it good or bad,for it is no" prejudice to the 
-pariy Endifled. WIR > 31 4 4 
An Endictment removed by a Writ of Cerfiorari 
into- this Court, may be (ent back again into'the 
County or place, whence it was removed, if there be 
cauſe to doit. Mich. 22.Car. B. ry. That tbere may be 
tryal bad upon it where it was firſt laid. ad 
Ifan Action upon the Caſe be brought againſt one 
X for calling another Thief, and the Defendant doth 
juſtifie the words,and upon the tryal it be found for 
the Defendant, an. Endictment may be forthwith 
tramed againſt the Plaintiffto try him for the Felony. 
Soit was d-ne in Mich. 21. Kegis nunc, in the Coſt 
of one Perry, who was after executed at Tyburn- 
Mich. 22. Car..B.r. For the Felony appears to the Conn «ff 
by theVerdi found for the Def-ndant. 

An Endictment doth ie againſt one that cheates 
another at play with falſe Dice. Hil. 22. Car-Br- + 
Or for any other way of cheating 'at play, or other- 
iſe. For cheating is a high Crime againſt the 

| Common 


ie documylitdAurng. og 


| Common Wealth , as well as againſt the party cheat- 


An Endictment- doth not lie for a private nulance 
or other iujuries, becauſe the nyſance or injury done; 
| is not made ad. commune ncumentum, but ad privas 
1um,and therefore an Action upon the Caſe doth ons - 
lye forthe party that is damnihed by this /nu- | 
ance or injury, Hill. 22. Car. B.r- 11. Mait. 165: 4 
For Endiftments are to puniſh publik, offentes only, aid 
done againſt tbe publick, peace , and not to puniſhes 
private Treſpaſſes, for which tbe Law gives particular 
Afons. | 'ST 
An Endidtment licgagainſt one-for affaulting.and 
ſtopping of another .m his paſling in the Highs 
way. 22, Hill. Car. B.r. For it is @ bveach of the pub 
lick peace. Y \ 490 
- One that is Endicted for Felony,may have Councel 
Aſſigned him to ſpeak for him. Paſc. 23. Car.B.r. Bus 
ſuch Conncel are only toſpeak for him in matter of Law, 
' #nd not concerning matters of Fact, for that doth depend 
"ton proof of Wiineſſes. | 
-: Although a Bill of Endictment be preferred. tg a 
grand }ury upon Oath, yet they are not bound: to 
| nd the Bill, if they tind caule to the contrary;and 
|. ot the other fide, although a Bill of Endidtment be 
| preferred unto them without Oath made, yet they 
| may tind the Bill if they ſec cauſe. Paſc.234 Car. 
| offs Br. But itis. not uſual to prefer @ Bill unto them, be- 
fore Oath be firſt made in Conrt, that:ehe evidence they 
| areto give unts the grand Enqueſt 4$0ve the Bill 4s 
true, 
+ Every Endictment ought tqpe preferred againſt 
the party for ſome offence committed by him, cither 
- 8841aft the Common Law, or againſt ſome Statute. 
Tri 


Frin. '23. Car. B. r. And not for every ſlight miſde> |} 
+; There ought to be fifteen dayes between'the pre-' 
ferring ofan EndiQtment and the convidting the'par- 
ty Endicted. Trin. 23.Car. B. r. Q. In what caſes, for 
I conceive it holds not in all. 1015: 3/2, 2 
An Endidtment lies againſt one that makes a falſe: 
cath, inan anſwerto a Bill in "Chancery, or/in an' 
Athdavit made in a cauſe depending there, or in any' 
ther Court of Record. Trix. 23 Car. Bir. But Q. 
for what falſe oath-made in an; anſwer it lyetb , for” 
it bath been-held, that though the whole anſwer be' nit 
br all points true; yet an Endiftgent lies not, becauſe an-; 
ſwers in tbe Chancery are drawn by councel; and nit. 
theparty bimſelf.but Affidavits are intended to be drawn 
#p by the parties that make them. +3 0 
; Where the party Endicted is Out--lawed upon the 
Endidment, 'the 'Court' will not quaſh the Endid-" 
merit, although-it be erroneous, ' but will force the 
party Out-lawed.to bring his writ of Error to reverſe 
the Out-lawry. For before'the Out-lawry reverſed; the 
periy Outlawed can bave no benefit of the Eaw.Mich,24, 
\Car.B. r. ' fo! [ "3 " 1; | , | 
An Endiqment way be 'amended the ſame Term”. 
IC is brought-into the Court” by the Clerk of rhe 
Peace, but the next Term after he cannot amend 
It." Paſc./2 4. Cir. Br. Forthongh the Law will give 
Way &r much at 3s requiſite for the ngtintaining of En» 
a tr'5 becauſe it is intended they are preferred pro 
bono publi&zyervt will not permit that the party Endi- 
fed ſhall be unneceſſarily delayed by the proſecutor, from 
coming t0 a juſt vindgation of bimſelf for the Crime for 
which be ftands Enditied. FX -LILY 25] 
It oniy a word gf form be left -out in an Endi@- 
| ment, 
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 fhent, yet the Endidtmictit i good, biit if one word. 
of ſubſtance be omitred, ' the whole Endidtment js: 


naught. Paſc. 24. Car. B.r, For though "ihe Law doth 
regard form in the proctedinjs thereof, yet it is matter 
of ſubſtance that 1s chiefly aimed at in all proceed 


angs- 
A Enditment of forcible entry , doth lye for 
2\Tenant for yyars , who 1s forcibly put our of 


his poſſeſſion. By rhe' Starute of 21. Fac. Paſe. 24. 
Car. B.r. But before that Statute no ſuch- Enditment 


did lie. 


-Upon'an Endi&ment preferred agairiſt one in the 


Kings Bench, there doth iffue out an” Actarchment 
apainft the ,party Endicted; tb force him to aps 
pear to the Endictment.. Paſe. 1650. Maii B.' $. 
and to traverſe or plead to it, or to mive to bave id 
qhaſhed. 


Expoſition. | 


.; The beſt Expoſition of the Statute Law, is to be 
had by the conſulting with the makers of ther, and 
how they did in their times interpret them. Hill. 23+ 
Car. B. r. For they knew beſt for what end they made the 
Statutes, and ———— > — — 
Contemporaria expoſitto legis eſt optima.” | 
The word videlicet ini a Deed,is put to expound or 
make plain the premiſes of the, Deed! ini” which it is 
put, and not to deftroyir or make it ambiguous; and 
therefore that which it brings in; ought. not to be 
contrary to it; for if it be, the videlicet is void. Paſc. 
23. Car. B. And the Deed ſhall be taken as if it pere 
} out, 
IflIthewords ofa D.cd can ſtand together with- 
out 
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parties to the Deed is collefied ont of the whole Deed 3 Ut 
res magis valcat quam percat. 


Ele&ion. 


on of Treſpaſs vi & armir, may be brought againſt 
one that doth reſcue a Priſoner, at the EleCtion of 
the party who is damnificd by this reſcuous.P aſc.24. 
Car. B-r. Tet the Fudgements are different in theſe two 
Afttions ;for in Treſpaſs vi & armis,the judgement is en- 
8red with a capiatur pro tine, for the dijturbance of the. 
publick - by the Reſcuoxs * but in bare Acton on the 
Caſe, the judgement is entred, that 
miſcricordia, | 
Where one may bring an-Action of Waſt, fo 
Trees cut down upon his Land, itis at his Election 
to bring an ACtion of Waſt, or elſcan Actionot Tro- 
ver and Converlion for the Trees. For though it be 
moſt for bis advantage to bring an Aftion of W aft ; yet he 
may waive that advantage if be pleaſe, for none is preju: 
dicedtherebybut himſelf. Mich. 24. Car. B. r. But both 
be cannot bring. 
An Action upon the Caſe, or an Afſize, doth lyca- 
- .gainſthimn that doth ſurcharge a Common, at the E- 
Jcfcion ot him that is injured thereby. Mich. 164% 
B.S, For it is all one wheiber the Plaintiff recyver tht 
thing for which he ſues, or dammapes for his prejudice 
Juffered by the loſs Eg TH ; 
_ If a Priſonercſcape,that lies in priſon upon an Ex» 
-ecution 3 an Attion ot Debt lyes againkt the yore 
that, 
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Out ny abſurdity, the Law will make ſuch, an Ex? : 
poſifon them, that the, whole Decd may be good” F 
ih Law. Paſc. 24+ Car. B. re Becauſe the ſenſe of the Þ 


. 
- 
a 


: 


An Adiion of Treſpaſs upon the Caſc,or an. AQi- 


the Defendant be m__ 


©that ſuffered this eſcape, for the party at whole ſuit 
1 he was in execution; for the whole- debt and dam- 
W wy for which the priſoner lay in execution, which 
'ÞF: isaſcertained by the judgement : but ifhe were not 
F apriſoner in execution, and do make an eſcape, it is 
'$ inthe Election of the party at whoſe fuit he was a 
- priſoner, either to bring an Adion upon the Caſe,or 
"an Action of Debt againſt the Gaoler for this eſcape. 
; An Aftion of Debt to declare againſt bim, as be did,-or 
t might have done pain the priſoner that eſcaped, in order 
f | toreceive this Debt : or au Aftion upon the Caſe,to recover 
what dammages be ſuſtains by the 'eſcape ſuffered. Trin. 
+ | 1650.15. Frnii. B. r. | 
: If the Plaintiffamend his Declaration, it is at his 
e | Eletion, either to pay the Defendant Coſts for this 
amendment, or to give the Defendamt anemparlance* 
to the next Term after «the amendment 3 and the 
Defendant cannot hinder this EleGtion. 7. Feb. 
I650. For the Defendant is at no prefledice byit 3 
beeauſe be is recompenſtd by the Cots, and: therefore it 
is no reaſon that the Plaiztiff ſhon!d be delayed by an 


, Emparlauce, | 


Eftiple. 

A recital in an Obligation is an Eſtople,- againR 
which he that made the Obligation ſhall not be per- 
Mitted to plead any thing to the Contrary, if an A- 
Cion be brought againſt him upon this Obligation. 
; Poſe: 24.Car.B.r. For that were to contradid bis own 
t || wand Deed; and the recital ſhall be intended to be true, 
and net to be contraditied. 

If one enter into an Obligation by the title of an 


Eſquire, whercas in truth he is a Knightz ifan Action 
O - .-"M 
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be brought againſt him upon this Obligation, and he 
15 named an Eſquire,he ſhall be Eltopped to ſay in his 
Pica,that he was not. an Eſquire,but a Knight, at the 
timeheentred into the Obligation, in abatement of 
the Writ. Hall. 1649. B. $. For conltat de perſona, 
that be was by his own admiſſion the ſame perſon that en- 
irediato.the Obligation, and 4id then admit the title of 
Eſquire to be bis true addition, and inſyted not upon it 
that he was a Knight. | 

Where one hath liberty by Law, to confeſs and 1- 
void the matter which the Plaintiff doth (et forth in 
his Declaration againſt him, there he cannot be E- 
ſtopped to plead ſuch matter for his detence. 29. Fax, 
1649. Hill. B.S. For this were to deprive bim from the 
benefit of the Law. 


Extinguiſhment. 


If one have uſed to hold a Court by cuſtom ( as 
by Law he may)if he doafterwards purchaſe Letters 
Patents, to enable him to hold this Court :; he hath 
thereby extinguiſhed the Cuſtom, and muſt now 
_ hold the Court by vertue of his Lerters Patents. | 
Mich. 24.Car. B. r. For the party bath there/y was | 
ed the Cuſtom , and bath made Election to hold bis | 
Court by another Authority, and both Autbort'ies can- | | 
at ſtand together. 


Error. 


Error, although the Plea Roll contains a Declarati- 
onzbecaule the Bill is the Original Proceſs there.and 


it there be a Bill, and the Defcndant plead not tilla 
* year 


( 
\ 
: [] . 6 | 
The want of a Bill, in the Kings Bench, "ll 
0 
E 
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year after, yet all the -continuances are entred upon 
the Bill, and when the Defendant pleads, then the 
Declaration is entred upon the Plea-Roll thus. Ez mo- 
do ad bunc diem, ſcilicet diem, &c. ifto exdem Termino, 
wſque quers diem, difius Defendens habuit licentiam ad 
Billam predit interloquendi,& binc ad reſpondend' &s. 
If a Writof Error be brought to reverſea Judge- 
. ment, andaftterwards this Writ of Error is diſcon- 
tinued tor waut of proſecution of the party 3 yet. 
execution cannot be had upon the jndgment, until 
this diſcontinuance of the Writ of Error be certified 
from the Court where the Writ of Error is diſconti- 
nued,unto the Court where the judgment was given. 
21.Car. B.r. For before ſuch certificate, tbe Corrt where 
the judgement was given, cannot take notice of the diſ- 
continuance of tbe Writ of Error, and beforeitbe either ; 
diſcontinued,or the jnwdgment affirmed>ere exgcnttioncan- / 
got be taken cut, bers ey wick of ox 285 a}, i: 107; 
\ A Writ of Error lies in the Kings Bench, tg Te-, 2606 
yerſe a judgment giycn in Irelandin the Kings Bznch 
Roe 27 #9433-;, ;, | | 
A Writ ot Error out of the Chancery lies upon a 
judgment in molt Caſes given.in this Court, in the 
Exchequer Chamber, before the Judges of the Com- 
mona Pleas and Barons of the Exchequer, by the Sta» 
- | ture. 27 Eliz.8.31 Elig, l, . _ . 7 ; 
The aſſignment ot the General Error upona Writ Artboll 
of Error brought, is to ſay, that the Declaration &49+ 56 
= inluthcicut,and chat judgement was given for the. 
laintiff, whereas it ought to have been given forthe - . 
is | Defendant, and ſuch Ike general, matters, with- 
i- } out alledging any particular colourable matter of 
Error in the judgment. 2 1. Car: B.r. Tet this is uſical- 
lj done," and the Errors inſiſted upon not fhewn until. 
O 3 3s afiers 
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after the Record be opened in Conrt, and furiber day gi-' * 
ven 1oſpeah, #1it. | F113; 61 * 
A\Writ of Error doth lie for one that is committed 
by a Juſtice of the Peace, for a forcible entry com- 
mitted by him. Trina. 22. Car. Br. For the comt- 
mitment is grounded upon a Fudgment given by the Tus 


 ftice againſt the party committcd, and be may bring a 


Writ ef Error to reverſe this Fudgment, that be may re 
gain bis liberty. X 

All parties are grieved by an <ctroneous Judge- 
ment, may joyn in a Writ of Error to reverle the' 
jadgment for this ftands with juſtice : but perſons 
thatare not damnihed by it, cannot joyn with others 
that are damnihed by it, to reverſe it, Mich. 22.Cars 
B.r. For the Law will not favour any to ſue who have no 


- cauſe, nor are concerned. 


The Bail cannot joyn with the Principal in a Writ 
of Error, to reverſe a' judgment given -againſt the 
Principal. 22:Car, B.r. For the principal muſt re- 
verſe the Judgement alone if it be erroneous, becauſt 
it was only given againſt him , and; not | againſt tht 
Bail: "eiteept a Scixe facias' be brought againſt the 
Bail upon the judgment, and judgment be given againſt 
the Bail upon that Scire facias. for then he ts. grievedby 
the firſt judgment. Cech); 

Errors toa judgment ought tobe aſſigned upon 
theRecord. 22.Car.B. r.' That they may appear 19 the 
Court, who areto judge of them. | | 

No perſon ſhall be compelled to bring a Record 
into the Court, to make an Error in another Record, 
Mich. 32. Car-Bet. For jhe Law doth favour, matters 
of Kecord, and will affirm thent rather than queſtion 
them, without atparent and Legal conſe ſhewn #0 tht 
CONF arys as if 
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_ » If a Judgment given in an inferiour Court be en- 
" fred in this manner, ideo confideratum eft, and the 


words per cxriam; are omitted, as they ought not to 
be thejudgment iserroneous : butt a judgment gi- 
yen in'a ſuperior Court; 2iz. in any of the Courts at 
Weſtminſter be entred, and the words per curiam are 
omitted, yet the judgment is erroneous. Mich. 22.Car. 
B. r. For infertor Courts are tied to obſerve their ancient 
forms of proceedings, and mt to vary from them ;, but 
the ſuperior Courts bave more liberty to vary-in ſome caſes. 
- He that hath obtaineda judgment, it he find that 
it}s Erroneous, may move the Court to- have it re- 
verſed for his own diſpatch z which the Court will do 
when they are ſatisfied whatthe Error is. Mich. 22+ 
Car. B. r. For till ſuch a_judgment is reverſed, the Plain- 
tiff cannot bring a new Action for the ſame Cauſe for 
which that judgment was given : for if be ſhculd, the 
Defendant may plead the judgment in Bar of his ſecond 
Aion. 

It the Defendant, after judgment given againſt 
him,do bring a Writ of Error to reverſe the judge- 
ment, but doth not certifie the Record into this 


Court by the Return of his Writ;the Court will grant 


that the Defendant may have execution upon the * 
judgment. Mich.22.Car.B.r. For though the Law doth 
tot favour unneceſſary delayes in the proceedings thereof. 

It a judgment be given in any of the Cinque Ports, 
if the Defendant will bring a Writ of Error to re- 
yer(e it,he muſt bring his Writ of Error before the 
"Warden and Conſtable of Dover, and not in this 
Court. Mich.22. Car:B.r. This is one of the Priviledges 
that belong nnto thoſe that inhabit wichin any of the 


"Cinque Ports,or members thereof wit 10 be ſued ont if their 


ownprecin(c, 
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If arr erroneous: judgment be given in any of the _ 
Sheriffs Courts of the City of London, the Writ 
Error to reverſe this judgment, muſt be brought. in 
the Court'of Huſtings' before the Lord Major. Hl. 
22. Car.B. r. For that is theſmperionr. Conrt,in reſpett of 
the Sberiff.c Courts, © ” | 
A Writof Error that is brought in theParliament, 
js made retornable immediately. Paſe. 23. Car. B. r.. 
Becauſe that Court during the Seſſion of it, ſit eomtinually 
and bath no vacation,and it is for the bonowy of that high 
Court to be immediately attended, that they may do tht 
ſpeedier juſtice. | | | 
A Writ of Error to reverſe a judgment,ought not 
to be brought before #he judgmens'is figned. Paſe, 
23.Car. For before it is ſgned it is ns judgement, and 
the Writ of Error runs thus, Si judicium fit redditum. - 
Tet it is uſual to do it ininferiour Courts,to prevent ext 
ention, which they will preſently take out upon the judgs 
ment entred. | 
Q. Whether tbe Heir may bring a Writ of Error, 0 ff 
reverſe an 'erraneous Judgment piven in a jerſonal 
Aion againſt his anceſtor, which Judgment doth charge | 
the Lands of the Heir, Trin. 23. Car, B, r. t FF 
ſeems be may , becauſe be may be prejudiced by the | | 
| REA. | 


Judement, | | 
- - > He that bringsa Writ of Error to reverſe a Judg- 
ment in ſome Actions, ought by the Statute to put F ! 
4n- good-Sureties to pay the Debt recovered, and | | 
the charges of the Judgment, and thoſe that (hall be JF 1 
cauſed by bringing the-Writ of Error 3 iu Caſe the JF 1 
Judgment-ſhall be affirmed and not reverſed upon } " 
the Writ of Error. Trin. 23. Car.' B.r. For it ts rea* 
ſon the party ſhould bave rccompence for bis canſleſs vexati- 
ST . - cc. -- ara” 1Þ5- 
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When a Writ of Error is brought to reverſe a 
Judgment,the party that brings the Writ mult cauſe ' 
the Roll where the Judgment js entred to be mark- 
ed, whereby the other party may take notice upon 
the Record, that the Writ of Error is brought 3 
and this marking of the Roll is a Supe-ſcdeas in it fe!t, 
to hinder Execution to be taken our upon the Judg-= 
meut, but.if the Roll be not marked, Execution may 
be taken out upon the Judgment, notwithſtanding 
the Wric of Error 3 but it Execution be taken out 
after it 15 marked,the party grieved may have a $#- 


 perſedeas, quia erronice emanavit, to make void the 


Execution. Mich. 23. Car. B.r. But now the pradtice 
is to ſhew the Writ to the Plaintiffs Attorney under 
Seal, and that is a Superſedeas after allowance, and 
Bail put in. 

It-is not uſual for the Court of Common Pleas,up- 
ona certiorari, directed to them upon a Writ of Er- 
ror bxought to reverſea Judgment given in that 
Court to Certihe the Record 1nto this Court 3 to 


 Certifie the Original Writ, upon which the Aion 


was commenced there, for that Writ is to remain 
with the Cyſtos brevixm of that Court, to warrant the 
the bringing of the Action, and all the proceedings 
thereupon. Mich. 23-Car.B.r. | 

 AWrit of Error is not to be brought, in Parlia- 
ment to reverſe a Judgment given in the Common 


\ Pleas, but the Writ of Error ought to be brought 


in the Court of the Kings Bench. Hill. 23. Gar. 
Br, Being the ſipr:me Curt next under the P arlia- 
ment. 

The Chief Juſtice only, if there be any, and if not, 


theeldefi Judge, and not any other of the Judges of 


the Court ought to allow a Writ of Error that is 
| O 4 brought 
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brought. Hill. 23. Car. B.r. Becauſe it is to overthrow « 
judgment, which is a matter of a bigh nature,end is pro« 
nounced by tbe Chief Tuftice, or eldeft Fndge,though with 
the conſent and aſſiſt ance of tbe other Judges, ' and the 
King dire@s bis Writs to the chief miniſters of  Fuſtice in 
that place whither the Writs are direfted. | 
If a Judgment given in this Court be erroneous in 
m: tter of Fact only,and not in matter in Law,a Writ 
of Error may be breuFthe, in this Court 'where the 
Judgment was given to reverſe it 3 and it is not ne- 
cary to bring a Writ of Error-in Parliament 3 but 
if the Judgment be erroneous in matter in Law, then 
a Writ of Error cannot be brought .in.chis Court to 
reverſe it.. Paſc. 24. Car. B.r. 1650.B.S. For Error in 
Fat is not theerror of the Fudges, and therefore the 16 
verſing of a Judgment given by them which ts only err* 
neous in matter of fact, ig nit the reverſing their own 
Fudgment, but it is otherwiſe if the Judgment were tr- 
roueolts in matter in Law and they cannot reverſe thir 
own Judgmezts, becauſe erery alt of a Court which irfi- 
nal and erroneous, is 0 be reverſed by a higher autharity, 
and not the ſame. | PN | 
A Writ of Diminution in a Writ of Error, ought 
not to be granted to be direCtcd to an inferior Court, 
Trin.24.Car.B.r. For it ſhall be intended that the whole 
Reewd was at firſt reflified. * Ny | 
 Tfhethat doth bring a Writ of Error, do diſconti- 
nue his Writ, before the Defendant in the Writ of 
'Error do plead 'unto it 3 he may have'a new Writ of 
Error, but ifhe diſcontinue his Writ, after the: De» 
fendant hath pleaded j4.nullo eſt erratum to it, he can- 
nothave a new Writ. Mich. 164.9.B.S. For then the Di 
fendant bath joyned Tſue upon the Writ brought, but be- 
fore be hath pleadei'be may, for the bringing of ' the new 


Writ, 
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Hill. 1649. 2. Feb. Be $, And this will flay 


Writ, is but the abatement of 'bis own former Writ, aud 


ns wayes prejudicial tq tbe Defendant. © ' * 
_ © If by any poſſibility there may be ſuppoſed-to be 
error in the Record, any perſon that may be damni- 


fied by this error may bring a Writ of Error to re- 
verſe it. Hill. 1649. B.S. For although be be not named. 
a party to the Record, yet the Law bath made him a par- 
ty to it, by ſubjefting him to dammage by it, and it is 


. therefore reaſon he ſhould be permitted to uſe all lawful 


means to defend bimſelf from it. 

' A Judgment may be an erroneous Judgment, al- 
though it be not given for the Plaintiff, but the Dee 
fendant is thereby acquitted 3 for it may be erroneous 


inthe entry of it, for it may be it is entred with a Ca- 


piztur againſt the Plaintiff, whereas it ought to be in 
Miſericordia pro ſo Clamore. Hill. 1.64.9,B.S. Et e con- 
tra. Q. Whether in fuch caſt the Plaintiff may bring a 
Writ of Errors A TIE | | 

' A Writ of Error 1s not like another 'Writ, for 2 
Writ of Error may be abated as to one perſon'con- 
cerned-in the Judgmettt,and yet may ſtand good asto 
another perſon concerned,& fo cannot another Writ. 
But if the Writ of Error be brought in a Caſe where 


ft will not lic at all; it muſt be abated in the whole. 


Hill. 1649-B.$.27. Far. For thereis no ground for the 
Writ ; but in the other caſe the ground remains good. * 

" All the parties privies to the Record may joyn ina 
Writ of Error to reverſe it, ifit be erroneous. . HilR 


1649. B, $. For they are concerned in it, and may be 


prejudiced by it. 


** ©. A Writ of Error may be brought'to reverſe a 
Judgment before a Writ of Enquiry of dammages, 


which Iſſues out upon the Judgmcnt, be executed. 


the 
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the Exeextton thereof , for that Writ 1s grounded upon 
the Judgment. 
9. Theparty who. is to have benefit by a Judge- 


ment,may bring a Writ of Error to reverſe it,as well. 
as the Defendant. Hil. 1649. B.S. 4.Feb. This ſeems to. 


be true, where it concerns himſelf only. 

It a Writ 'of habere factas poſſeſiovem, to deliver 
pofſeſſion to the Plaintift,of Lands recovered by him, 
in an cjeone firme doth containin it more Acres of 
Land, than were contained in his Declaration, the 
Writ 15 erroneous, for there is no warrant for ſuch a 
Writ : butif the Sherift dodeliver poſlſeſlion of more 
Acres of Land than are contained in the Writ, this 


doth not make the Writ erroneous ; for that is the: 


Error of the Sheriff, and not of the Writ : but there 
an Action upon the Caſe doth lye againſt the She- 
rift for doing it, or an Aſſize may be brought againſt 
him, that hath the poſſeſſion delivered to him, for 
the ſurpluſage of the Land delivered unto him. 18. 
Nov. 1650.B.S. For for ſomuch beis a Diſſeiſor,becauſe 
be never recovered it,and ſs ought not to have poſſeſſion de- 
livered him thereof. 

A Writ of Error ought to mention before whom 
the Judgment was given, for the reverſing whercof 
it is brought. 31. Fin I650. B. $. That it may be the 
more certain. 

A Writ of Error which is brought to reverſe all 
-Out-lawry, was wont to be ſigned by the King, 

If Judgment be given upon a matter, which doth 
ariſe out of the Juriſdiction of the Court where the 
Judgment is given;this is an erroneous Judgment. 3+ 
Feb. 1650.'B.S, For ſuch a Judgment is given coram 
non Judicc,and ſo is v.1d in totoand it is as if no judg- 
ment were Jiven. 


It 
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Ifa Judgment be entred quod yecuperare debeat, a 
writ of Error cannot be brought to reverſe this 
adgment, for it is not a perfe& Judgment, for the 
gment ought to be quod recuperet in the Preſent 
Tenſe. 10. Maii. 1651. B. S. Elſe it is not @ pres» 
ſent judgment, but a judgment in expeancy: then 4" 
Writ of Error , notwithſtanding what is before alledged, 
will not lie upon a Judgment entred by Default, or 
ronfeſſion in an Attn of Treſpaſs, or Treſpaſs on 


the Caſe, before a Writt of Enquiry executed , and 


Fudgment thereupon > for in ſuch Caſes Judgment is, 
quod recuperare debear. 

A Writ of Error doth lie for the Husband to re- 
yerſe an Out-lawry againſt his wite. Io. Mait. 
1650. B. S. For bis own intereſt is concerned in it, 
and be is bound to defend and vindicate bis wife in all 
lawful things. _ 

Ifthere be two Writs of Error brought to reverſe 
one Judgment, and one of the Writs is good,and the 
other is exroueous, the Court will take that which is 
good without any conlideration had of the other, if 
it be ro athrm the Judgment. Trin.1651-B-5. For the 
Court doth not favour overthrowing of Judgments, where 
by Law they may be maintained. 

Errors were aſſigned in a Record in the Vacation 
upon a Writ of Error brought to reverſe a Judg- 
ment, and although the Errors were material 3 yet 
becauſe they were not aſſigned inthe Term,the Writ 
of Error was quaſhed. Hill, 1655. B. S. For the Court 
earns take notice of them, nor proceed to the tryal of thems 


won ſuch an aſſignment. 


Pry. 
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Entry. 
* If one Enter into the houſe of another without 
his conſent, although the door of the houſe waso- 
Ccible Entry. Mich. 24. Car, B.r. Becauſe it is againſf 
the will of the prſſeſſur of the houſe, but it is intended if 
ſuch an Entry, as T conceive, whereby be- that ex 
ters, doth out the poſſeſſor of the houſe from his poſſeſ- 
fon. : | 
Words alone cannot make an acual Entry and 
Ouſter, although they be violent and threatning, but 
there tnuſt be torce uſed by the party to make it (6. 
Mich.1650. B.S. For the word Ouſter doth imply a vie- 
tent aft to be done, v1. a violent putting out, and nit 
' words ſpoken only. | 
Tf he who hath right of Entry into a Fee-hold in 
queſtion, do Enter into part of it, this Entry ſhall be 
accounted an Entry in all that part of it, which is n 
the poſſeſſion of one Tenant , though he Entred 
"not into all that he poſſeſſed 3 but if there be (e- 
_ 'veral Tenants poſlcfled of the Free-hold in queltt- 
.. on, there muſi be ſeveral Entrys made upon the ſeve- 
ral Tenants, in reſpe& of their ſeveral intereſts 3 but 
if he who hath no right to Enter doth Enter,he ſhall 
gain title to no more by his Entry, than that part 
only, whereupon hedid make his actual Entry. 8. 
Nov. 1650c: B.S; - So note difference where be that en- 
| Yredit, bath a claim of Entry, and where not 3n reſpedl of 
thefavory the Law affords. X 
It one do make an Entry into Lands, &c, in the 
poſſeſſion of another, and he upon whole poſſellt- 
- on, the Entry is made, do notwithſtanding ſuch En- 


try 


pen when he Entred'into the houſe, yct this is a for. | 
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xry continue in poſleſſion of the Lands, &e. with his: 


ſeryants and cattel, ſuch an Entry is to. noeffe&t to 
in the poſſeſſion 3 becauſe he that was in poſſefiion 


X | wasnot Ouſted by this Entry, for the poſſeſſion of his 
7 | ſervants and his cattel are his poſſeſſion : but if 
” Þ upon the Entry his ſervants and his cattel be Ouſted 
f from the Land, he that is thus Entred upon, muſt 
f Þf prove that after this he did again make an actual En- 
" | ayinto'the Lands,or elſe he ſhall not be judged to 
'b have regained his poſſeſſion. 25. 4p. 1650.B.S.For there 
4 muſt be ant alinal re-entry to gain ihe poſſeſſion ayainſt ar 
aliual Oufter. 3s 
-, A ſpecial Entry into a houſe with which Lan 
% Þ arc occupied by claiming the whole is a good Entry, 
” Þ& 55 tothe whole houſe and Lands to reduce the title 
* F tohim that makes this ſpecial Entry.from him. that 
- | was in pofleſhion/ of it, and ,upon whom he entred, 


" Trin. 1651. B-S. _ But a general Entry will not; ſerve 
the turn; a general Entry is an Entry made without 
1 | «2 perticular claim made unto any other things, 
that unto that bouſe, or piece of Landupon which he 
Entred. | t 
Uh If onedo live in the houſe with his father, and do 
continue in _the.'/houſe after the death of his fa- 
ill ther. who dyed in poſſeſſion, his continuing there, 
fhall not be ſaid an Entry to avoid an eſtate-.in 


ri the houſe. Paſe. 1652. B. S. For it ſhall not. he 
s | ®tinded that be keeps in pſſeſion upon - any other 


f edlour , than' as one- of bis fathers family, left in 
the houſe at his fathers death, except the contrary do 


he perry. ahead : £S + f 
It one will diſclaim a Suit, he that doth diſclaim, 


mult Enter his diſclaimer upon Record. 1652. B. $. 
Or elſe the Court cannot take notice thereof s, for of pri- 
; Vat 
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vate Attions between the Plaintiff, and the Defen- 
dant, the Court ex officio are not bound to take m- 
zicez and ſuch are all ſuch things as do not appeat 
pon Kecord. 


Examination. 


Aiwitneſs that is to be at a tryal to teſtifie his 
knowledge there, ought not to be examined in any 
tmatters concerning the tryal before the tryal, except 
the Plaintiff and the Defendant do agree thereunto, 
Hill. 1649. B. $. For this would be to prepare him far 
bis 4eftimony againſt the tryal, which ought not to be»fir 
it is 4 ſort of tampering with the witneſs , which bt 
Law allows not. þ 

Tc 5s uſual in the Court of Common Pleas, when 
aFem Covert leviesa tine,for the Judge to examine 
her, whether ſhe doit willingly or no, before they 
 fakethefines which they will not take without her 
free conſent. But where a Fem Covert ſuffers a xeco» 
very,the is not examined. But RoJle Chiet Jultice 
faid, That be doth alwaies examine a Fem Covert that 
<omes before bim to ſuffer a recovery.$.' Nov. 1650-B.S, 
For the miſchief may be as great bythe not examming f 
her in #he one caſe as inthe other, and therefore it ſeems 
but reaſonable that equal care ſhould be had in both caſes 
to prevent it. | | 

Ifa Copy ofa Will to be madeuſe of at a tryal be 
to be Examined in the Prerogative Office, it ougit 
to 'be Examined by the Original Will there, if the | 
Original will be in the Office, and not by the Regr 
ter Book there where the Will is entred. 23. 4 
I651-B. S$. For the Will may be miſentred there, and jo 
altered thereby,that it cannot be ſaid 10 ſpeak the mind of 
tbe Teſt ator. | By 
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By Glyn Chief Juſtice, The Cuſtos breviunm ought to 
examine the Iſſue to be tryed with the Plaintifts At= 
tuxney betore the tryal. Trix. 1655. B. 8. That thetry- 
ol may not miſcarry, by reaſon of ſome «i in the making 
wp the Iſe 3 but the uſual courſe is for the Attorney to ex* 
amin it, and to put his hand thereunto. | 

In the Caſe of one Frith. Hill.1 658. The Court was 
moved that a witneſs that was to beat a tryal mighe 
be examined beforea Judge : But Glyn Chiet Juſtice 
denycd it, fur he ſaid, That this would tend to deftroy 
the Law, to put evidence in papers, and it 1s againſt he 
honour of the Law,and therefore not to be done, but ine x> 
traordinary caſes, though the parties will conſent unto it. 

In the Caſe of one Maſon. ,Hill. 1657. After Iflue 
joyned, andbefore th e Attorney had entred it he dy- 
ed, The Court was moved that it might now be cn» 
 tred, which without motion ought not to be done, 
and it was granted. 


Exemplification. 


One may excmplife a Deed (that is) make a Co- 
py of it under the great Seal in Chancery, and ſo he 
may anſwer a Bill, and Interogatories in Chancery, 
and other proceedings there,and ſuch an Exempliti- 
cation is Authentick,and may be given in evidence to 
aJury upon a tryal, 23. Maii. 1651.B.S. Without affi- 
davit that theſe proceedings thus extmplified,are Examin> 
td by the Originals. ® ; 
,ARule made in the Common Pleas may be Ex- 
emplitied in that Court, By Pinſent Preignatory, and 
the Court there. 1651. C. B. The like may be done in 
this Coxrt of Kings Bench: 


Exigents 
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Exigent. 


An Exigent againft two which is returned in theſe 
words, Nox compar#er#nt, and the words Nec aliquir 
eorum comparuit omitted, is erroneous, and to be re- 
verſed. 21. Car. B. r. For if any one of the two do appear 
pon the Exigent, he that appears ougbt not to be Out- 
lawed, and ſo the return is uncertain , for it eannot be 
known which of the parties did mot appear nor conſequent 
ly which of them is Out-lawed. n | 


2 be , PA + Executig Jo G 
oy Cl Or Gn 
WL . By Gln. Chick Juſtict.” Trin. 1660, If the Re- 
($4430 cord of a Judgment given in the Common Pleas be 
a” *#47xemoved into this Court, the party cannot take out 

| =” Execution upon the Judgment without a Scire fac 
eo 1, ; forthe party againſt whom the Judgment was 
=> «et Dad, may have matter to ſhew why Execution ſhould 
i250 /-/ not be had. | 
F* An Execution may iſſue forth out of this Court, 
4 notwithſtanding a Writ of Error be brought in the 
* Exchequer Chamber,to reyerſe the Judgment given 
here 3 and, upon which the Execution 1s grounded, 
if chis Court be ſatisficd that there is no Error in the 
: Judgment 3, or if the Record be not duly removed 
Þ» out of this Court by the Writ of Error. Mich. 22-Cars 
| EE” 7. . | 
Ifa Judgment given in another Court, be reverſed 
for Error 1n the Kings Bench. the party ſhall have 
Execution in thc Kings Bench. 9. Aſ p!- 8. 21. E- 3+» 
46. 


_ - One may pray for Execution upon a Judgment 
wy * g1Vvc 
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iven in the Court where it was given, although A 
Tp of Error be brought to remoye the Record, 
ind to reverſe the Judgment, if he that brings che 
"Writ of Error, do not aflign his errors in due time; 
Mich. 22. Car. B. r. Becauſe in ſuch caſe, the Cowre 
will binder the Writ of Error to be brought only for 
dela 
-A Court may grant Execution upon a Judg- 
ment given, although a Writ of Error be brought, 
to reverſe the Judgment if the Court be ſatisfied, up- 
on examination of the Record, that the Writ of Er- 
ror is brought meerly to delay the party from his Ex- 
ecution, Mich.22.Car. B.y. For the Law doth not COlNe 
tenauce del ayer, but delights ts have ſpeedy juſtice done to 
all parties, though it loves not to ſurpriſe any perſon by o= 


ver baſt y proceedings. 
IfExecution be not taken within one year and a 


dayafter Judgment-is given ina Cauſe,there mult be 
aScirefacias taken out to revive the udgme t, and 
Execution cannot be taken out before ſuch a Scire fa- 
tir is taken forth, and Judgment thereupon obtain- 
&d, Mich. 22.Car. B r. But this Scire facias may within 
that time be taken out of courſe without moving the Courts 
but if Execution be not taken out in ten years after or 
lmger,then a Seire facias canmt be taken out to revive. 
ſuch a Fudgment without moving the Court,or at the ſide 
Bar 3 but upon motion the Court will grant it., . . 

The Court will not deliver one out of priſ fi that 
les here i in Execution upon an Afiidavit, But the 

may havea Writ of Fuperſedeas to Superſede 
| EunHoy if there be cauſe. Trim. 24+ Car, B. r. 
þ the matter contained in the Affidavit never [0 
for the priſoner, becauſe be lies in priſon by mat- 


of Record, and muſt vj delivered by an Af f bo 
” T 
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bigh a nature which an Affidavit,although it be made in 
Court,or before a Fudge of the Court,and is filed in Court, 


1 70t: 


The Court cannot divide an Execution which is 


entire. Mich.24.Car.B.r. For this would be to divide the 
7 udgment upon which it is grounded 1 for the Executing 
is grounded on the Fndgment. 

If the Record be not certified in due time after 
the Writ of Error is brought to reverſe a Judy- 
ment, he that hath the Judgment, may take out 
Execution of Courle without moving the Court to 
have leavetodo it. Mich. 1649..B. $. For it ſhall 
be intended that the Writ of Error is meerly brought fir 
delay, becauſe the party doth not proſecute it, and it ſhall 
be all one, as if it had'not been brought 3 for to proſecute 
faintly andnot to effef, is counted in Law no proſecu+ 
#10. 

Aﬀeer a Judgment is figned, there may be Exe» 
cution taken immediately upon it 3 and it is not 
neceſſary that the Plaintiff ſhould forbear to take 
out his Execution, until the Judgment be entred. 
Mich. 1649. Foritis a Perfel Fudgment of the Court 
before it is entred, for the entry ef it, is the AG of the 
Clerk,, and not of the Court ; and it may be he maybe 
dilatory in entring of it, to the prejudice of the Plamn- 
1110 

f the Plaintiffin a Writ of Error to reverſe a judg: 
ment be non-ſuit , yet the Defendant in the Writ 
ought not to take out Execution without a Scire fa+ 
cias firſt ſued out agaiult the Plaintiff in the Writ of 
Error. 15. Nov. 1650. B. S. £. tamen. For it ſeems tht 
Plaintiff ſhall not bring another Writ of Error to reverſt 
that Tudgment, but bas ſuch nen-ſuite ſhall be perene 
ptory #nto him. i 
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We Ifa Writ of Error be brought in the Exchequer 


Chamber,to reverſe a Judgment given in this Court, 
and the Judgment is athirmcd thexe 3. yet that Court 
cannot make out Execution upon the Judgment af= 
armed,but it muſt, be done in this Court where the 
Judgment was given. 18. Nv. 1650. B. S. 


. Jf Judgment be affirmed upona Writ of Erroz 
in the Exchequer Chamber, no Execution {ball go 
againſt the Bail in the Daiginal Action foz the 
Coſts taxed occaſtone dilationis Executionis. Per. 
Magiſtrum Livelay, & alios &c. Paſc. 21, Car. 2di. 


Regis. 


, If an Executiqn be returned, as executed, and 
filed, the party can.never bave another Execution 
upon that Judgment,upon which the.Execution was 
grounded for there can be but one Execution cxe- 
cuted upon one Judgment : but ifzt be not returned 
andfiled, he may have another Execution. 10. Feb: 

1650. B. S, For the returning andfiling it, makes it to be 
in Execution Executed 3. but before it was returned and 
filed, it was but an Execution .executory or-in fieri, and 

there cannot be intended to bare been any ſatisfattion 


made to the Plaintiff by vertuet hereof. 
If one havea Judgment given 


for him, and he. 


th afterwards bring an Action of Debt upon this 
judgment,. but doth not. give any Declaration un-! 
bothe. Defendant 3 the -Plaintift may at any time 

vithjn the ſpage of one year next after the Judgment 

given for him, take out Execution upon his Judge 

Wat, I652...B. S. For the bringing; of an [Action of” 
bebt,. doth not take away his Judgment, and bis not 
Moecuting of bis Aftion of ;Debt, doth preſume be. vill. 
| P 2 ; 


Wale 
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waive that Aition', and reſort to bis Execution" 
th: Judgment ; but if he give a Declaration, it 'is 
the/wile, for then be ſhews 'that be intends. to prox 
c*ed 1pm bis Attton of Debt, and both waies he may 
not proceed. | 


Elegit. 


Upon a-teſtatum, an Elegit doth lye into the prin- 
cipality of Wales,or into the Coutity Palatine of Che- 
ſteer, Hill.22, Car. Bowe 


Efſoigne. 


The Effaigne Roll in the Court of the Commoh 
Pleas,isa Record of the Court,arid doth remain inthe 
Cuſtody of the Clerk of the Efſloigns.Paſe.23.Car.B.r. 
The Eſſoigne Roll 3s a Roll wherein is entred that the 
party was Eſſnigned to another day, for ſome excuſe that 
he could not then appear. 

Tf a Declaration be delivered to the Defendant 
after the Eſſoigne day, the Defendant is not bound 
to plead that Term ; but may Emparle unto the 
next Term; 3. Fuly. 1650. B. 8, For ut ur «& 
counted for a Declaration of that Term, and not of the 
precedent Term. 


Exception. | 


The Conncel at the Bar ought to take all their Ex Þ 
Zeptions to'the Record at one tire, or at leaſt bctore 
: hc Court have delivered aty opinion in the caulc- 
d aſc. 2 Z« Car. B.r. For the Court is not bound to bear © F 
1; afic wards for this wou!d binder diſpatch of Baſing 
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ed airs tune o na ntoimure to 
Negative expreſſion may be taken to 
CarlB. rv. BE ann Exception doth, Trin. 23-. 

TT CO ge. 17 uct in ts wature 4 dc- 
' ial of a matter taken 10 be good by the owns 4 .., ,.h., 


in point of Law or pleading, 
i” Exceptio in non excepiis firmat regulam. 


+ &> TS 


Eſt ate. 


E No Eſtate can be limited tocommence after a Fee 
limple,becauſe a Fee ſimple is the largeſt Eftate that 
can be imagined in the eye of the Law, and thall 
not be ſuppoſed to havea poſlibility, to haye an end 

| prdetermination. Trix. 23-Car. B.y. ——q 

h Such an Etiate whigh is not ſetlcd at the time of 

K | themaking of it, but doth depend as to the being 

- | ofit upon another eſtate which is not certain. but 

e may either take cffe or not take efteR, is a contin- 

#* | gent Eſtate. Trin. 23. Car. B. r. Beeauſe it depends u1- 

M41 pay” 3 and may be or not be, according to ibe 


4 ſeveral event of things, touching that other eſtate pox 
5 which it depended. 
- Enrollment. 


An Enrollment of a Deeds cither an Enrollment 
ef it by the Commen Law, or an Enrollment of it 
according to the Statute of Enrollments, Trin. 23. 

x» & Car. B. r. Vide ibe Statute. ' 

re It a Decd be Enrolled by the Statute, and the En- 

:. | Tollment of that Deed is to be be pleaded,it mult be 

pleaded preciſely, that it was Enrolled according to 

the Statute, Trin. 23. Car-B-r. That the Plea may 
| | P 3 be 
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 becertain, andibat it may appear whether the 84-4, © 
wW o R " 4 
as purſued as it oupbt 10 be. th not make the Deed 


. OC Sw uUUy 
po own x aroibgect by the Enrollment it doth 'only 


ecome a Deed Recorded. Micb. 23- Car. B: r.: For 
there is difference betwten matter of Record, and a thing 
Recorded to be kept in memory 3 for a record is the entry in 
Parchment of Fudicial matters controverted in a Court of 
a Record, and whereof the Court takes notice, but an en- 
rolment of a Deed,is but a private ad ,of the parties con- 
cerned,of which the Court takes noe cogniſance at the time 

: of the doing it, althongh the Court give way to it. © © 

 * Tfan fc be,whether Enrollment or not Enroll» 


ment, this iſſue is 'tryable by aJury, and not by the 
Enrollment : becauſe this 3ſſue concerns matter of 
Fact, which 'is tryable by a' Jury, - though the En- 
xollment be done by an Officer of the Court, Mich, 


23.Car.B t, 

- Before the 20. year of Q. Eliz. it was not uſed to 
Endorſe the Enrollments of Deeds upon the back of 
them,as it is noiv uſed to be done. Mich. 23.Car. B.r. 
Brit #0w it is conſtantly uſed; and to good purpoſein reſpe 
if the more eaſier and readier proof of the” Enrolment up 
01 4ny occaſion \ for credit is aiven to that endorſement, 
without axy further proof,as being made by a known Of- 
ficer,and entruſted for that purpoſe, 

_ [An Enrollment of a Deed ought to be made in 
Parxchment.and Recorded in Court. Paſc.24.Car.Bn, 

| For perpetuittes ſake. . -- 4 £74] 

. It the Inrollment of a Deed beloſt, yet the Enroll 
meirt 15 guod evidence if it can be proved to a Jury 
by circumſtances, that there it was an Enrollment. 
Paſc.24-Car. B.r. For.the 1oſs of a Record or Deed, is nat 
the loſs of a mans title3f it may otherwiſe be proved: L. | 


4w” F. v4 wh, 0 


w., 5-. 1:27 & 0%. 2 0- 
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The Enrollment of a Deed isa ſufficient proof ofF+ 
the Deed it (elf upon a tryal.. Mich. 1650. B. $S. For 


\ every Deed before it is Enrolled, is ts be acknowledged 


zo be the Deed of the party before a Maſter of the Chancery, 
if Enrolled in Chancery , or before a Fudge of the Court 
where it is Enrolled, 

If Lands be conveyed in a Dced for mony only, 
then that Deed muſt be Enrolled,cl{e-the Lands. will 


\ not paſs by the Deed, bur if Lands be conveyed in a 


Deed, . in conſideration of mon:y paid, and alſo in 
conſideration of natural love and aftection,there it is 
not neceſlary to Enrol the Deed, but the Lands will 
paſs, though the Deed be not Enrolled. 5.Feb.1649- 
Hill. B. $. For in the former caſe it is a meer Deed 
of Bargain and ſale, which paſſeth nothing without 
Enrollment 3 but in ihe latter caſe the Land may paſs 
by way of uſe. | 


Eſcape. 


If che Sheriff ſuffer one taken by himin Execution 
toEſcape, the party, at whole Suite he was taken in 
Execution, may either have an Alias Capias againſt 


the party that Eſcaped, to take him again in Execu- 


tion , or an Action upon the Cale againſt the 


Sheriff that ſuffered him to Eſcape. Mich. -23. Car. 
B.r. But if be be impriſoned upon the Execution,and afier 
\Eſcape, there lies not an Alias Capias,but only an Adiion 
againſt the Gadler. 


An Eſcape in one place, is an Eſcape all England 
over. 6. Nvv. 1650. B. $. For if the priſoner be once 
at large, it ſhall be intended be may go whither be 


pleaſe. 


An Adminiſtrator may bring an Action of Eſcape, 
P 4 | for 
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*2For an Eſcape ſuffered of a priſoner of the Inteſtate j 
bis life * time. Trin. 23. Car. B. r.. To mark. 
what the Inteſtate was damnified in bis eftate, by reaſon 
_—_@@X7X77T7777,uTmncn0©MHn | 
'"'AnEfcape in one placeis an Eſcape in all places; 
for if a priſoner be once Eſcaped and at large, it ſhall 
be intended he is confined to no place, but tnay goat 
large whete he pleaſeth 3 ſo that foran Eſcape, the 
mY whoſe priſoner is _— may bring an Adi- 
| bn fot this Eſcape in what County he 'pleaſeth, for 

the Action is not Local or fixt toany certain place. 
Trin. 24+ Car. B:r. ' But tranſitory, and may be laid 
in any place. | ; 5:14; ad MY 


Extent. 


Lands in the hands ofa Truſtee may be extended 
fot a Debt due to the King. H3/l.23.Car. Br. Q.#be 
ther they are extendable for any otber Debt, due tos 
common perſon. | "v0 


* 


Eſcheator, 
Fa v 


The King may by his ſpecial Commiſſion, make 
pne or more Deputies Eſcheators; to find ari Office, 
and this hath been uſed to be done after the death of 
a Noble man or other perſon of great quality. Poſe. 
»4. Car.-B.r. For the Eſcbeators were n#t Officers for 
life , but put in ezery year by the Lord Treaſurer of 
England, EO ES. 4.61 £5441 80808 


Fine 
f 4:7 


% 
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Fine. 


of os Court may ſet a Fine upon one that ſhall 


beat any of the Court, or the Jury impannelled 
to try a Cauſe therc, or the Procurers. 27, A([63-44* 
32. H. 6-f. 40. 
- A Fine for a licence of Alienation to alien Lands 
held in Capite, is to be paid in Chancery, ' for there 


' is the pardon for Alienation of ſuch Lands with» 


out licence to be ſued forth. 21.Car. B.r. And thence 


# the Writ granted, pon which the party hath leave to 


to alien ſuch Lands. 


_ - It an Officer of this Court do not give his due atten- 


dance upon the Court,as his place requires,the Court 
may (et a Fine upon him for his negle@.Trin.22.Cars 
B.r. For the Court bath the Governance of ſuch Officers, 
and is #0 _ miſdemeanonrs. 90613 7 

: This Court may ſet a Fine upon the Clerk ofthe 
peace, who returnsan Endictment into this Court, 
upon a CertiorartdireGted to remove the Enditment 
into this Court,if the Endictment be not good in the 
matter of form. Trin. 22. Car. B. r. For it ſhall be in- 
tended that it was his negligence, thats the Endiliment 
was not well drawn, for it ſhall not be preſumed tbat be 
ean be ignorant in the form of drawing Fe ditiments ond 
be is an Officer accomptable t0 this Court for things done 
in relation to bis office. ; "M0 

*" The Court cannot et a Fine upon a Sheriff that is 
out of his Office. Mich. 22. Car. B. r. For then be ceaſes 
to be an Officer of the Court, and conſequently the Court 
cannot puniſh bim as an Officer of the Court. 

\ It theConuſce ofaFine levied of Lands,do pay mony 
neo the Conulor of the Fine at the time of the Fine 


levycd, 


LI 
LA 
q —I - ep 4 
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- 
* \ 


levycd, and there is no uſe declared to lead the uſe of 
the Fine levied of theſe Lands; the Law will conſtrue - 
the Fine to be levied of theſe Lands to the uſe of the 
Conuſee;to whom the Fine; is levied 4 but if there be 
80 money, pgid.by the Conuſce, nor any uſe declared, 
the Fine thallenure to uſe of the Conuſor that levy- 
ed the Fine, Paſe. 23. Car. B.r. For nothing. appears, 
whereby. 13 can he ſuppoſed that tbe parties had any in- 
#extion, the Eſtate in the Lands ſhould be altered by the 
Fine , but that the Fine was levied in Corroberation 
only of the rithe of the Conwſor x. but nebere maney is paid, 
the Law will intend that be that paid itis to bave beiefit 
by the fine. | 
pi It = peace do proceed upon an IndiQ- 
mcnt, after a Certiorart out of this Court is deliver» 
ed  unto.them, to remove the Endictment into this 
Court 3 This. Court may (et a tine upon them for 
their contempt to this.Court, in not obeying; the 
Ptopels theregh, Hill. 23, Car. B. r. This was 
done heretgfare-in the caſe of Sir: John Sedley, andSir 
Fhomas Sale, zwo Fuftices. of the peace of the County of 
Kea; -, | 
.. 'If a Habeas Corpzes da,iflue out of this Court,;and 
the patty to whom it is dire&ted do make an inlutte 
Kent return of it,this Court may ſet a Fine upon the 
party for making this infufficient return.Paſc.2.4.Cor- 
B.r.. For irſhall be accounted bis negligeace or falſitie,that 
be makes not a good return, 
 -AFine and recovery cannot deſtroy an eſtate exe» |, 
cutory, which depends upon contingencies 3 but it 
will deſtroy a Remainder. Becauſe it is incertain &ht- 
ther there ſhall ever be ſuch an eſtate in cle for the Fine 
' "#0 workwupon : butit ſeems it is not ſo of an Eſtate in Þt- 
mainder.. 2. Paſc.24. Car B.r. 


it 
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. If part of a Fine that is ſet upon one that is cons 
victed upon an Endictment, or information for an 
offence done by him contrary to'a' Statute, do' be- 
long/to a ſubject; asit may if the Statute do fo di- 
xe& all the tine (et upon the party, ought not to be 
eftreated into the Exchequet. Paſc. 24. Car.B.r. But 


the Kings uly ought f0 be eſtreated : for if it ſh ol 4, 
this woula Mt the Informer to trouble to get bis 
art» ; | 


' A Fine ſur Cogniſance de droyt,come ceo,que il ad,de 
leur done, &c levied of Land, doth admit the pofle(- 
fion of the Lands, of which rhe Fine is levied to 
paſs by the Finez for.no man ſhall be preſumed to 
give an eſtate' Which he hath not : but a Fineco- 
me droyt , levyed of Lands, doth only paſs the 
right of the 'Conuſor in the Lands of which 'the 
Fine is levied; Mich, 1649. B, $. For one may bave 
# right,thowgh be bath 101 tbe poſſeſſion, 

A'Fine ſur Cogmiſance de droyt eonte ceo, CCC iS 4 
Feoffment upon Record of the Lands compriſed in 
the Fine, Ind' doth imply a Livery and Seifin to 
be made of thoſe Lands. Hill, 1649. 26. Fan. 
ſk To paſs the Eſtate out of the Conuſor to the Co- 
mu) ee- 
' A Fine of twenty nobles, was ſet upon one, for 
bringing an Attaint againſt a Jury,after the Jury had 
been formerly acquitted. Hill. 1649. 4+ Feb. B.S. For 
falſe vex ation of the party. ' 

* AFine fct upon one which is voidable, that is, may 
be avoided, is not void abſolutely, 'but continues to 


| bea grod Fine, until it be avoided by the Plea of the 


party that's Fined. Paſc. 1650, 4. Feb. B.S. Otberwiſe 
it is a Fine that is void. | 


'-One may dcclare the uſe of a Fine by Paroll ; 
Ke: | *nd 
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and if there be ſuch a Declaration by Parol, made 
to lead the uſe of a Fine, and it be defe@ive, to. de-: 
clare the intent of the parties, it may be afterwards. 
ſapplyed and made good by ſubſequent Parolls. 8, | 
Nov. 1650. B.S. - For the words are but to ſhew the intent © 
of the party how be meant the Fine ſhould work, and is in 
affirmance of the Fine, 


Filing of Proceſs or other thing. 


- ACopiasthat 15duly ſued forth,may be filed after- 
wards, and it is not neceflary to file it at the time ' 
when it is taken forth. 2 1. Car:B. 7+ For the Filing of it 
doth contribute nothing to the eſſence of the IV rit 3 yet it 
ſeems fairer pratiice to file it preſently. 

A Declaration may be Filed in the Office after a 
Writ of Error is brought, and ſo is it of a Warrant of 
 Atrurney. Paſe. 24. Cary. B. r, For the Defendant is at 
no prejudice by the filing of them, and be did take notice 
of them.,as appear s by bis pleading and going to iſſue with 
the Plaintiff 3 andibe filing is not of the eſſence of the 
Declaration. 

Atﬀhdavits which are nat read in Court, may not 
be filed there, until the Secondary hath made his re- 
port in the cauſe , touching - which ſuch Afﬀidavits 
were made, but it they be read in Court, they may 
be preſenily filed. Trim. 24.Car. Ber. For the Conrt takes 
no 1n2tice of them, until they be read in Court, or that 
they are iaken motice of by the Secondary upon examina” 
tion of the matter referred. 

An Original Writ may be Filed after Judgment 
given in the cauſe, for which it is ſued forth 3 if it 
were ſued forth betore the Judgment given. Trin, 
1650, 26. Funii. BS. Elſe not. 

- 


It 
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"* tt is now uſed, that if a Rule be made upon the 
reading of Afﬀidavits in Court,the Clyent ought not 
* to have the Aﬀidavits out of Court, but they ought to 
be filed, that Copies may be takea of them, if cither 
party deſire it. 

The Court will not compel the Plaintiff to filea 
venire facias after a Verdid, if the Venire will make 
an Error, for if there be no venire, that defe&t is 
helped by the Statute of Feofailes, but if there be 
2 vexire, and that venire 15 erroneous 3 this is not 
helped by the Statute. Triz. 1651. B.S. Andihere> 
fore the party ſhall not be compelled to do a thing 
mdifferent to be done or net to be done to bis onn 


prejudice. 
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Fa'ſe Latin aud Form. 


The Court doth uſe to amend falſe Latin and Form 

in Bills preſcnted unto them by the grand Enqueſts 

| every Term by their licence and conſent 3 but the 
| Court cannot amend matter of ſubſtance irrthem. 
Mich. 22. ({ av. B.r. For that were to make new Bills 3 


but the altring of them in the form only, alters n0t the 
; ſubſtance of them. 

| Forma Pawperis. 

; | 

By 144 at the Bar, It was ſaid that none ought to 


be admitted to ſuc informa pawperis in an Action of 
the Caſe for words. &. whether he meant tofue,/or 


( to defend, or in neither caſe. 
L If one that is admitted to ſue in forma pauperis will 
, nbt proceed according tothe Rules of the Court, but 


uſeth delayes ro vex his adverliary, the Court will 
Diſpau- 
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Difpauper him; Mich. 22: Car. B. r, For the Law dith 
wot favour the poor to do injury to others, but to help them 
20 recover their rigbt,where they want ability of themſelves 
to doit, T3 10 1d; 7 is, 8 - | 
If one that doth ſue in forma pauperis,be non-ſuite 

at the tryal, he muſt not pay coſts to the Defendant, 
but be whipped, or ſuffer ſach puniſhment as the 
Court (hall award. Paſc. 1 652, B.S. For the Law will 
Fudge be had na cauſe of Aftion, and therefore he muſt 
make ſatisfattion to the Defendant: for unjuſtly vexing of 
bimin bis perſon... , _ 3.204 

If it beproved unto the Court, that one who ſues 
In forma parperis is a vexatious perſon, and hath ma= 
ny frivolous Suites depending, the Court will Di 
pauper him, 1654-B.S. Fer this will be a means to make 
him leſs contentious, and the Law doth not favour unne- 
ceſſary and vexations Suites.: ,. _ | 

;- Rolle Chief Juſtice ſaid, That he did not uſe to ad- 
mit any one generally to ſue informs parperis, that is 
to:ſye in all Cauſes 3 but only to ſue ſoin one Cauſe 
by vertue of that admittance-. 1654. B. S., $&o 
that if be had otber Cauſe to ſhew, be muſt perition 
«2vin to be admitted to ſite in forma pauperis, & lic to- 
ries quoties, 


Forfeiture. 


If one takea Wife, that is Seiſed of Gavel kind, 
Lands, and ſhe dyeth without iffue by her husbandz 
her husband ſhall be Tenant by the curtefie of half of 
the Lands ſo long as he ſhall live unmarried, but if 
he marry. again he ſhall Forfeit his Eſtate in the 
Lands. Mich.22.Car.B.r. This is by the cuſtom of Kent, 
but by the ſame cnjtom, if be had iſſue by bis wifes, 
then 
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then he ſhall be Tenant by the curtefie of all the Lands his 
; wife was ſeiſed of, and although be do marry again, he 
ſhall not F orfeite his eftate. Mich. 22, Car. Q.Ihether 
in the former Caſe, he ſhall forfeit his Tenancy by xyhe 
courteſie, if be do live incontinently, as the wife ſhall ber 
Dower by a like cuſtome. | | 
If a Leaſe be ſo made, that it is to be Forfeitedif the. 
Kent reſerved in the Leaſe be not paid;as the Leaſe 
doth provides although the Rent be not paid ac- 
cordingly, yet there is no Forfeiture tobe taken, if 
there wasnot an actual and Legal demand of the 
' Rent made by the Leffor. Mich. 23. Car. B.rx, For 
the Law doth not favour defeating of eſtates >, and it 
cannot elſe ſo well appear,that there was an atjual failurg 
ayment- _ 
If a Copy-holder do deny to pay unto the Lord the 
fine which is aſcertained due unto him by the Copy: 
holder, or do refuſe to appear at his Lords Cort ; 
and to do his Suite there this is a Forfeiture of his 
Copy-hold eſtate. Trin. 24. Car,B.r. For be holds bis 
Copy-hold of the Lord upon theſe conditions implyed te 
aw. 
Ifa Copy-holder do let his Copy-hold unto ang- 
ther for years, and the Leſſee do (cll the Timber 
- growing upon the Copy-hold, yet this is not A 
Forfeiture of the Copy-hold eftate. 6: Nov. 1650. 
'B. S. Becauſe the Copy-bolder himſelf did not do iti 
and he bag prwer to let bis Copy-bold far years,and ſo did 
ho wrong. "FI 
Franchiſe. - 
No Franchiſe (hall be allowed in any caſe whers 
theFranchiſe doth fail co adminitter juſtice within the 
Franchile z 
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Franchiſe-z but if there be ſach« failer, this Court 


by their Authority may intermeddle ( notwith- 
ſtanding the priviledges of the Franchiſe) to com- 
pel them to do Juſtice. Mich. 22. Car. B.r. For privi- 
ledges ere not granted to proteft men in neglefling to dz 
ret, or to do wrong : and this Court is tbe ſuperinten- 

Court of the Nation, to ſee Jultice equally diftribut- - 
ed to all perſons. ; 


Fees. © , 


In ſuch Caſes where the Sheriff is to have Fees; 
there he is not bound to execute his Office in return- 
ing of Writs,&-c.until the Fees that are due unto him 
be tendred unto him 22. Cor. B.r. For otherwiſe be 
muſt be put to trouble and cbarge to recover them, which 
the Law will prevent,in favouring him as being a publich 
Miniſter imployed in tbe Execution of Fuſtice.  , + 
The Statute of 23. H: 5. which doth give 
Sheriffs, doth enly extend to, their exec 
Writs of Execution. 22. Car-B.r. And not 
ef» F 

In the Caſe of Heze and Nichit.Paſe.1659-By Gln | 
Chief Juſtice, There are noFees duc to the Sheriff for - | 
executing an Febere facias poſſeſionem,and lo lct it be 
declared, althoughthey have uſually taken 2. s. 6, 6. 
for executing ſuch Writ. E; 


sto 


er Pro» 


| 

| 

| There are noFees due, to the Sheriff by the Com- F 

mon Law by the ſubje& for executing his Office3' Þþ . 

but the King ought to pay him his Salary. Mich.22. | 
Car. B.r. For as the people do owe Alleigance to their. 
King, ſo the King doth owe Adminiſtration of Juſtice, and 
proteion unto bis people, and is bound td do it at bis own 
ak 1 Fry 
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\ An Action of Debt doth lie for a Councellor or an 
' Attorney for his Fees, againſt him that retained him 

in this cauſc- Mich. 22. Car.B.r. Q. Whether it lye for a 
' Conncellour without a ſpecial retainer. 

Ifa Clyent, when his buſineſs in Court is diſpatch 
ed, doth refule to pay unto the Officer in Court, the 
Fees which are die to him for doing his buſineſs; 
the Court will upon motion grant an Attatchment 
to the Officer againſt the Clyent, to have him com- 

; mitted, untill he pay the Fees due. By Rolle Chicf 
-Jaltice. 1650. For tbe not paying the Fees, is a con* 
tempt tothe Court,and tbe Conrt is bound t» protett their 
Officers in their rights. | 


, 


F elony. 


Y Where one is doing of an unlawful a&, and the 
death of any perſon enſueth upon the doing of that 
a&, though.che death of the party was not intended 
* | by him that did the Ac, yet this is felony. Paſe. 
23-Car. B.r. For the Law will judge, that be that 
would do one unlawful Ai, might have an intention to 
; | do any other unlawful att, which might be occaſioned wpe 
/ .  #1the doing thereof. 
If one be committed to the Gaol for one Felony, 
- the Juſtices of the Gaol delivery, may enquire and 
+ '& try him for another Felony for which he was not 
, committed, by vertue of their Commiſſion. By Bacon 
. FF Juſtice, Trin.23.Car. B. r. 
" FF ltis Felony to perſonate a Bail. By the Sta- 
tute of Facob. Mich. 22. Car. B. r. Q: Whe- 


7 
p. 
| Ir the procuring of one to perſonate @ Baile be Felo 

: | 


The receiving only of ſtolen goods, is not Felony; 
) 


\ but 
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but the receiving ofthem, and comforting the Felon 
is Felony. Paſc.. 24. Car. B. r. For. be may receive 
them, and not know them to be ſtolen, but the com- 
forting #be Felon, doth prove that he conſented to the 
Felony, and approved of the at, and a countenaucer 
of it«, | | 
+: one. be ſet upon in the High-way or other place 
to be robbed, and he do calt away his goods with an 
intent to ſave them from the robber 3 and the rob- 
ber doth take them up, and carry them away; this 
15 a robbery and Felony committed to the perſon of 
the party robbed, although the took nothing from 
his perſon. Mich. 1649.B.S. For the party is robbed 
of his goods, and the thief knew them to be the parties 
goods, and came with an intent to take them from bim, 
bad be not caſt them away, and was the cauſe that be caſt 
them away. | 
- One ought not to be arrcſted upon ſuſpicion of Fe- 
lony.,cxcept that there be good cauſc ſhewed for the 
ground of this tuſpicion. 1649. B. S. For every fooliſh 

ancy 6r concett, is 23 ground o; a ſſpicio ſufficient to ar- 
reſt one for ſo goed 2 cxime , but there muſt be probabilis 
cauſa for the ;ſpicton, 

It-is Fclory to take a Bill from off the File, after 
a Verdict. in the cauſe for which the Bill was ſucd 
forth. Mich. 1649. BS. For this is embezeling if 8 
R-cord. | 

The robbery of a ſervant of his maſters money in 
his cuſtody, it it be in preſence of his maſter, is 
robbing of the malter. Mich. 1649. Br. For jtis 
all ane as if the money were in the cuftody \ fir the 
ſervant bath not the property in it ju rgfelt of bus 
maſiire 


A iþ- 


" - the AtcompliſÞd Atturney. '227 
| |. Arobbery ſball be ſaid to be done 1n that Hundred 
where the party robbed is firtt ſet upon, although his 
goods be taken from him in another Hundred. Mich. 
1649+ B. S. For tberetbe robbery was begun, and the 
firft broken, and the taking of tbe goods.is but a continu- 
ation of the firſt af. 

A Hundred ſhall not be charged for a robbery com» þ 
mitted within it upon the Statute of J/incheſter in Cre- 
puſczlo or twilight, that is, when it is neither perfect 
day nor pertect night 3 but it it be committed by day 
F | light, alchough it be before the riling of the Sun, or 
after the ſctting of it, the Hundrcd ſhall be charg- 
ed. 31. OG. 1650. B- S. For iu the twilight the Felogs 
eanuot be well diſcovered. ; 

. A Hundred ſhall not be charged for a robbery 
} | committed within it in the night, becauſe hue and cry 
+ cannot be made in the night,for that is a time for reſt. 
p 1650.B. $. ; | 
e Ita rovbery be begun in the day light, but 1s not 
, ended till dark night, yet the Hundred where it- was 
4 done is chargcable for it by the Statute of Wincheſter. 
| 1650-B. $. Foritis accounted one continued aft, and 

ſhall relate to the beginning of it- 


4 ; ' Feeſimple. 

y . AFcoffment made of Lands to one and his Heirs 
on | Males isa Fee limple. Mich. 23. Car. B. $. For it is 
: | mt an eſtate compriſed within the Statute of Welt. 2. 
is De donis conditionalibus, and before that Statute,there 
ve | 24s noeſtates in tail, but ſuch eſtates were accompied lis 
i, | Mited or ceremonial Fee ſimple. 


Q 2 Falſe 
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Falſe Tmpriſonment. * 


An Action of Falſe Impriſonment, doth lie againſt 
a Baily, by the party that is Arreſted by him, after 
the retorn of the Writ is paſt. Hill. 23. Car. B.r. For. 

 ihis is all one, as if he were Arreſted without a Writ, for 
by the retorn of the Writ, the Sheriffs and Bailiff s power | 
| art at an end,as to that Writ, and ſo they have no power 
by vertne thereof to Arreſt 1be party. 

If a Proceſs be unduly abtained, and the party a- 
gainſt whom it is had,.be thereupon taken and im- 
priſoned, an Action of Falſe Impriſonment- doth lye 
by the party Impriſoned againſt him,at whoſe Suite, 

he is Impriſoned. Mich. 24. C ar. B.r- Becauſe there was 
nv lawful Authority to Impriſon bim. , 
| 


Ferff ment. 


A Feoffment made of Lands unto a Fem Covert is 
a good Feoffment in Law, until the husband do dif» | 
agreeto it; but if he diſagree, it-is not good, for the | 
wite can ncither give nor take without her Husbands Þ : 
conſent. Hill. 23. Car. B.r. Q. If the busband do nt 
know of the Feoffment made,and after the Feoffment doth 
die what the Feefſment ſhall operate. 


Foundation. 


*- None hath power to found a free Chappel but the | 6 
King. Hz. 23.Car. B. r. For it is as much. as to creat WF" 
4 new Tennre. ; , ſi 

The Foundation of athing, may alter the Law, as W 4 
touching that particular thing, H3/l. 23. Car. F.-. but 
A'tto a (eneral prejuct s, © © F iclion 


> hn MED . SS - 06 
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Filltan of Law. 


- The Law.ought not tobe ſatisfhed with Fictions, 
where it may be really Gtisfied. Paſe. 24. Car. By. 
Tet in ſome Caſes Fiftions of Law are neceſſary, 'and to 


. be allowed. 


-*  Gavel-hande. 
þ one take to Wife a Woman ſeifed of Gavel-kind 
LLands, and the Wife dye without having had any 
lhe of her body by her husband 3 yet the. husband 
ſhall be Tenant by the courtelie of half of the Lands, 
during the time hc continues unmarried. Bur if he 


* marry he ſhall forfeit his Tenancy by the conrteſic. 


But if he had iflue by the wife, if che Wife dye he 
ſhall be Tenant by the Courtelic ofthe whole Land, 
ind altkough he do marry, he ſhall not forfeit his 
Tenancy by the courtchic. Mich.'22. Car. B. r.. This is" 
by the cuftom of Kent. V1d. tit. Forfetture.222.22 3 


Guardian, 


A Guardian of an Infant may acknowledge ſatis- 
a&tion upon Record for a Debt, which he hath re- 
covered at Law for the Infant. Trin.23.Car. B.r. But 
# muſt be a Guardian, that is aſſigned by the Court to 


ſue for the Infant. The ati of ſuch a Guardian is adjudg- 


tdtbe aft of the Infant. 
{© The Court will aſſign a Guardian to an Infant to 


Jn | Qt 3 ſuc 
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ſue for him, if the Infant do come into the Court,and 
dcfire it of the Court, and name the party he defires 
to have for his Guardian, and produce him in Court, 
Trin. 24+ Car. B. r. And the Comrt will aſſign in ſome 
Caſis a Guardian for to defend a ſuit for an Infank at 
the prayer of the Plaintiffe. | 


Good Bebaviour. 


If one do affront any Court of Juftife, this is a 
good caule to bind the party to his Good Behaviour, 
Paſc.24. Car.B.r. For the affrenting of juſtice, is 4 

lick; miſdemeancar, and uot a private, although it 
'be done,but to the perſon of one man,as to the Fudge of 8 
Conrt, a; Fftice of peace, &C. Becauſe ſuch perſons are 
peblick, Miniſters of uſtice, and a@ for the Commun 
wealth. | 
_ Hethat doth upon Articles ſworn in Court, deſire 
the party againſt whom the Articles are ſworn, may 
be bound thereupon to the Good Behaviour, mult 
Expreſs ſome ſpecial matter in thoſe Articles, for 
which he ought to be: bound to the good behaviour: 
For if the Articles be only genera), the gaod behavr 
our is not to be granted upon them. Mich. 22 Car-Ber, 
For s pexcral accuſation is no accuſution for the incet« 
tainty of it,and the party cannot tell what anſwer to make 
to ſuch 4 general accuſation. 

Perjury is not an offence,for which the party per- 
qured may be bound to the Good behaviour, becauſe 
4tis not 2 general:misbehaviour. Mich..22. Car. B.v 
Bug the party may be Endiied far it, and fined, if be bt 
thereupon convicied, | 

One was bound to his Good behaviour, {or at 
<fightipp pcop'e in the night in theix houles » by 
JHA | | ſhooting 
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ſhooting off of Muskets, and for the affaulting of one 


23r 


going in the high way. Mich. 22. Car.B: r. For 
this was accompied more than a particular breach of the 
ace. 

A woman that is a common ſcold may be bound 
unto the Good behaviour. Mich. 22. Car.B.r. For ſhe 
is a common diſturber if the publick peace. | 

The Good behaviour was granted againſt one 


' upon an Article {worn againlt him; that he hady 


maliciouſly pulled down a piece of anotherhoulc: 
Hill. 22+ Car. B. r. For this 3s a riotons att, and 
a bigh breach of ihe peace, whith concerned the pub- 
lick, | 

A Juſtice of peace ought not” to bind any perſon 
to the Good behaviour, upon a general accuſation 
made agaiuſt-the party. Paſc. 23. Car.B.r. Figs 

One was bound to his Good behaviour, for fiop- 
ping of a Conſtable from making a purſuit after a fe- 
lon. Trin. 23. Car. B. r. For this is @ publick offence a- 
gainſt the Common-wealth. 

The Good behaviour is not to be granted againſt 
one, for {peaking of words only againft one-. perſon : 
but it may be. granted againſt one, for ſpeaking. of 
words againſt divers perlons at ſeveral times.Hl1.23. 
Car. B.r. For that is a general misbehaviour, but the 0- 


ther is but a particular misbehaviour. 


The Good behaviour was granted againſt one, 
upon an Article {worn and read againſt him, that he 
Aajd that he would burn down another mans houſe. 
AHill.1649. B:S. For a man ſhall be judged in many caſes 
by bis words, though no Aftions acccampany. 


Q 4 
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Hite 


He word Heir is nomen colletroum, and extends 
unto all Heirs. Trin 23.Car-B.r.' 
The Heir is favoured at the Common Law, for 


at the Common Law the : Anceſtor could not 
convey away his Lands, from' his "Heir ' at Law, 


Swpon Is death bed, without the conſent of the Heir. 

But Mw by the Stainte of 32. H. 8. the Law is alteredin 

that point. Hill. 23 Car. B.r. The m5 is the pres 
JET of _p_— 


Heriott, 


A Heriott is the fruit of a Renteivics Hill. 271. 
Car. B.r. This'is to be meant f Heriot ſervice, and not ad 
Heriot C os. 


Habeas C opus. 


No Habeas Corpus ſhall be niavedutt in the vaca- 
tion time,to remove & cauſe out of art inferio2 Court 
other than the Court in London, Middleſex, oz the 

" Marſhalſey; oz other Courts withif 5. miles of Lon- 

. donretoznabte immediate 3 but at a dap certain'tn 
bend : and that every ſich Habeas Corpus re- 

oznable in Trin. v2 Hill. Term, be not'retom- 
iis afrer the-ſecond retozn- of the-Term. Per 
Magifirum Lived; & rOngn Pall. "Thu Car. 24 
Regis, 12 POS 


Tf a Priſoner appear in Court, upon a retorn of a 
A Corpus to.xcmove him hitherz and there doth 
area 


* Ms. Rs off _—_— 
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appear by the retorn, that there was good cauſe to 

commit the priſoner to priſon, -and to detain him 

there, the Court will remand or ſend him back to the 
| place where he was firtt commirted ; bur if upon the 
\ xetorn;it' doth appear that there was no Jawful cauſe 

to commit him. chen the Court will difctharge the 
| priſoner: but if itbe donbtful ro the Court, whe- 
' ther he was lawfully committed or not, then the 

Court will bail the priſoner, uatil the matter do ap- 

pear whether there was cauſcornot, Hill. -21. Cars 
- Bir. Trin. 23: Car. Br. | | 


| © Jfa Cauſebe removed in the vacation out of Lon- 
don , Middleſex, o2 the - Marthalſey, oz other 
Courts within five \'mries of London by Habeas 
Corpus retoznab'e immediate , and Bail put in 
as of the firſt retozn of the next Term, if the 

- Declaration be delivered emght dayes befoze the 
end of the Term, then the Defendant is to plead 
#0 anſwer : and in Mich. Term, if it be deliver: 
ed befoze the retozn day of Crafſtin. Anim. And 
Eaſter Term, befoze Menſ. Paſc. then the 
defendant is to-plead to tryal the ſame Term. 
Per Magiſtrum Liveſey, & alios.Paſe./21. Car. 2di, 
A Haheas Corpus ad reſpondendum, is when any 
one is impriſoned, at the ſuit of another upon a legal 
proceſs, in the Fleet or any other priſon, except the 
| Kings Bench priſon, and a third perſon would ſuc 
| that priſoner in this Court, and cannot, becauſe he | 
not in cuſtody of the Mareſchal of this Court,there 
he'may have a Habeas Corpus, to remove the priſoner 

. ont of the priſon where he 1s, into this Court, - an- 
4.3 6 ne Ws wer 


« Ad "* 
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H cire. 


He word Heir is nomen colleiroum, and extends 
untoall Heirs. Trin 23.Car-B.r.. 

The Heir is favoured at the Common Law, for 
at the Common Law the ' Anceſtor could not 
convey away his Lands, from' his "Heir ' at Law, 

@pongis death bed, without the conſent of the Heir, 
But Mw by the Stamure of 32. H.' 8. the Law is alteredin 
that point. Hill. 23, Car. B.r. The Laws I the pre 
ſerver of ap 


Heri 500 ,, 


A Hecriott is the fruit of 7 Rentlervice Hill. 21. 
Car. B.r. This'is to be meant f Heriot ſervice, and not nf 
Heriot C ;cowe 


Habeas C orpns. 


No Habeas Corpus ſhall be nia out in the's Gaca- 
tion time,to remove & cauſe out of an inferio2 Court 
other than the Court in London, Middleſex, oz the 
"Marſhalſey; oz other Courts withift 5. miles of Lon- 
 donretoznabte immediate 3 buy at a day certain'in | 
Court : and* that-every ſuch Habeas Corpus re- 
toznable in Trin- v2 Hill. Term, be not 'retoi- 
able afrer the-(econd retozn- of the-Term. Per 
Magiftrum Livelay: & \alios Pals. 21, Car. 26i 
Regis, NG | 


Tf a Priſoner appear in Court, upon a retorn of a 
"Vabess Corpus toxcmove him hitherz and there doth 


appear 
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appear by the retorn, that there was good cauſe to 
commit the priſoner to priſon, -and to detain him 
there, the Court will remand or ſcnd him back to the 
- place where he was hrit committed ; bur if apon the 
\ retorn,it doth appear that there was no Jawful cauſe- 
to commit him. chen the Court will difcharge the 
priſoner: but if it be donbtful to the Court, whe- 
' ther he was lawfully committed or not, then the 
Court will bail the priſoner, until the matter do ap- 
pear whether there was caulcornot, Hill. -21. Care 
- Bir. Trin. 23: Car. Br. | | 


""Jfa Cauſe be removed in the vacation out of Lon» 
don , Middleſex, o2 the - Marſhalſey, oz other 
Courts within five 'mries of London by Habeas 
Corpus retoznab'e immediate ,' and Bail put in 
as of the firſt retozn of the next Term, if the 
Declaration be delivered eight dayes befoze the 
end of the Term, then the Defendant 1s to plead 
#F anſwer : and in Mich. Term, if it be deliver: 
& befoze the retozn day 'of Craftin. Anim. And 
Eaſter Term , befoze Menſ. Paſc. then the 
defendant 1s to-plead to tryal the ſame Term. 
er Magiſtrum Liveſey, & alios./Paſc.'21. Car. 2di, 


'A Haheas Corpus ad reſpondendum, is when any 
one is impriſoned,at the ſuit of another upon a legal 
proceſs, in the Fleet or any other priſon, except the 
Kings Bench priſon, and a third perſon would ſuc 
that priſoner in this Court, and cannot, becauſe he 
$notin cuſtody of the Mareſchal of this Court, there 
he'may have a Habeas Corpus, to remove the priſoner 
ont of the priſon where he 1s, into this Court, s an- 

OE -0 wer 
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ſwerunto:his Action here. 2 1.Car. B. r. 4nd for that 
cauſe it is called Habeas corpus ad reſpondendum z be- 
Eauſe be it to anſwer the parties Aflion. 

_ A Habeas af 2b cum Cauſa,doth remove the bo- 
dy of cheparty tor whom it is gratited, and all the 
Cauſcs which are then depending againit him, 21. 
Car.B.r. And for that reaſon it is called a Habeas Cor- 
pus cum Caula,tbe body with the cauſe,wbich is nomen 
colle&ivum,and im plies all cauſes. 

A Hebeas Corpus is either ad ſubjiciendum,grauted 
on the Crown fide : Or, ad reſpondendam, . granted 
on the Plea fide. Ad ſubjiciendum, to ſubmit to the 
Oxder of the,Court.in Criminal matters ad, reſpon- 
dendum, as abovelaid. 

. The Court will not grant a Habeas Corpms,retorn- 
able zmmedzatez but in ſome Caſcs they will give but 
a ſhort tune to retorn it, Trin.23-Car.B.r. For though 
he Law doth favour liberty, yet it allows convenient time. 
for doing if things. in 
. Put it 45 in-+the diſcretion of the Court to do it, 
and in the-Caſc of one Sadler. Mich. 21. Car. 2, Reps 
" he Court granted a Pluries Habeas Corpus with a 
penalty of x©o. /. retornable immediate. (7 
41 Atter the retorn of a Habeas Corpus is read and fi 
ed in Court,it cannot be amended.Trin. 23.Car. Br. 
For it 1s then a Kecord of the Court. 

--; Nene ought..to take out a Habeas Corpus for 2 
Priſoner without-his conſent. - Trin. 23. Cars Þers 
This bolds nt, ,in;all Caſes » for one may takg out an 
Habcas Coxpus without bis conſent, to charge bim with 
an Atiton.' - | F 

A Habeas Corps to remove one that was com 
mitted for debt,trom one priſon to another, may be 


granted, retoraable zmmedzate, or rather 77 ay 
or 
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for this is only a Habeas Corpus ad recipiendum, in the 
nature of it. 
A Habeas Corpus was granted out of this Court, 


| directed to the Serjeant at Arms of the Houſe” of 
' Commons in Parliament, for a priſoner committed. 


unto.him by aCommittee of the Houſe ot Common 
Mich. 23. Car. B.r. - Y 
. A Habeas Corpus was denicd for a priſpner to have. 
him for a Witneſs at Worceſter Afſizes by the Court: 
Trin- 1657. 
A Judge of this Court will not grant a Habeas Cor- 


pus in the Vacation, for a priſoner to follow his ſuit; 


but the-Court may grant a ſpecial Habeas Corpres for 
a priſoner to be at his tryal in the vacation time. 
Paſc. 1650. 24+ Miz. B.S. For this may concern bim 
more than tbe other cans F | } (i 
. The Court will grant. a Haheas Corpus to one, to: 


-have a priſoner out'ot prifon to be a witneſs for him 


ata tryal, but at the charge of him: that deſiresthe 
Habess Corpus, and- at his peril, 'to. take. care that 
the priſoner do not make an eſcape. 29. Junii. 1640: 
Trane BS. 4 | C:-1 
- By: Newdigate Juſtice. Trin. 1659.. If a Habeas 
Corpus be granted , to give liberty to a priſon» 
er that lyes in priſon upon an Execation longer 
than for one day , this is not according to 
Law. 

- The Court ufeth not to put the reaſon into a 
Habeas Corpus, why they ſend for the priſoner 3 for 
iemay be* for Treaſon , or great Conſpiracy. By 
Cacline Fftice, 


Habere 
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| by Habere facias poſſeſſionem: 


One may have a new Writ of Hebere facias poſſeſi- 
anemn, if a former Writ of Habere facias poſſeſſionem.in/ | 
the ſame Caule be not well executed or retorned. 
Mich. 22. Car. B.r, For that is all one as if ſuch Writ. 
bad never bees taken ont > becauſe the party hath nofruit 


or benefit by it. | | 
| | : Hmage, 


. When livery is granted to the Heir at full age, 'of 
the Lands for which he.was in ward to the King du- 
ring his nonage and which were by reaſon thereof 
inthe Kings hand: his homage which he ſhould doto 
the. King (by reaſon of his tenure) at the time when 
- thelivery is(ucd forth, is reſpited'for a certain ſum 

+, of money, tobe paidyearly tothe King by the heir, 
until the:heir ſhall do his homage, and theſe monies 
are.called reſpite of Homage : becauſe by reaſon of 
ſuch monics the Homage is reſpited, or put off trom 
year: to year: 1655-B.S. This leawning is now out of 
doors by the taking of textures in Capite away, 


H undred. 


If a robbery be begun in the Hundred of Dale,and 
ended inthe Hundred of S2ie; the Hundred of Dale 
is chaggeable tor this robbcry, upon the Statute of 
Wincheſter.1655.B. $. Qs For it ſeems bath ſhould be 
chargeable. vid. tit. Felony. 


Fury. | 
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=  . Jmy 
Y Glyn Chief Fuftice- This Court will not or- 
er the Secndary 'to return a Jury to try 8 
Cauſe at the Aſſizes, except both parties conſent; 
for this were th thwart the ordinary courſe of pro- 
. ceedings. But in Cauſes that 'are to be tryed at 
the Barr , the Court will pon good cauſe ſhewed by 
ow party why ſhould ef will order the Secondary 
t0 it, | 
It was faid by Glyz Chict Juſtice. Mich. 2658. 
That the. Court may direit the order of ſwearing of the 
Fury pon 4 tryal at the Bar, contrary to that order that 
the Furrors are retorned in the Panel. Nota : for it is very 
rarely done. LY 
The Court was moyed, that a Jury of Merchants 
might be retorned, to try an ttſue between two 
Merchants, touching Merchants affairs,” and it Was 
granted. Hi//.21. Cay. B. r. Becauſe it was conceived, 
' they might bave better knowledge of the matters in diffe» 
'rence which was to be tryed, than others could who were 
got of that profeſſion. - 
A Jury may find a thing which is not given unto 
them in evidence, it they do know it of their own 
knowledge. Mich. 22. Car. B.r. For they may enform 
themſelves of the truth of the fa@t 1bey are to try, by all poſ- j 
ſible and lawful means they cau, and' aro not ſolely tyed 
to the er1dence given at the barr. | 
| A Jury may'take notice of a matter of Record,but 
they cannot try it. Mich. 22. (ar. B.r. For a 
Reco-d muſt be tryed by it ſelf , and judged of by the 
Court. 


In 
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In every Caſe where there isto be a ſpecial Ju- 
ry retorned, there ,ought to be a ſpecial Writ of 
Venire facias to ſurnmon that Jury. Mich. 22. Car. 
B. r. . 
_ -+»If more than twelve men be retorned upora 
"Jury, and do appear, the firſt twelve that ſtand in 
the. panel, are to be {worn, and to try the Cauſe, 
_ "Fhis-is the uſual courſe 3 ſed £. Whether it be of 
neceſlity it (bould be fo, fince they are all ſuppo- 
{dro be inditterencly retorned. Paſc. 23. Car. 
B: $. This js true if none of them be challenged; 
but if ſome of them be challenged, and the challenge is 
alfa made goed againſt tbem, then'ſo many more of thiſe 
that remained above the number of twelve, ſhall be t4- 
ken in, in order ar they are ranked in the panel, 
$0-fill up the number that wanietb, to make it a full 
ary. ; | 
/ :Tfa Jurordo inhabitina houſe that is in the Pariſh 
of Dale, and do occupy Lands that do lic in the 
Parith of Ste next adjoyning, and he is retorned 
upon a Jury'as of the Pariſh of Sale, this is well 
enough although: he donot dwell in S2le. P aſc.23- 
Car. B: r. For beſhall be ſaid ta be as wellof the Pariſo 
where the Lan1s lie which be occapyeth, as if the Parifo 
where beinhabits : for beis a pari/ioner in Sale,though 
an inbabitaut in Dale,and he may as wcll be ſaid of Sale 
erof Dale, - . 
\» If more than-twelve men do appear at a tryal, ak 
ter twelve of themare'{worn, the reſt that arc un- 
ſworn,muſt not continue'upon the ſtand with thoſe 


thacare fworn,but muſt depart. Paſe.23-Car.B.r. That . 
they "may not” be, hindred in attending to the ev | 


enced, ar any thing ſpoken to them privately, to ſway them 
feviber than the evidence will dived. 


The- 
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*- TheCourt may give the Jury leave to drink at the 
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Bar, after the evidence is given to them, and before 
the verdict, if the Plaintiff and Defendant will con- 
ſent unto it. Paſe. 23. Car. B.r. But they may not drink 
owt of the Court. A Fury bad leave to drink at the Bar, 
after a long evidence given, in a very Ins day, in Eaſter 
Term above-ſaid, by the conſent of the Plainiff and De- 


fend2nt. 


In Caſes, where it is conceived an indifferent Jury 
will not be retorned between the parties by the She- 
riftof the County where the venue lies, the Court 
upon motion, will order the Sheriff to attend the 
Secondary of the Office with his Book of the Free. 
holders of the County where he is Sheriff, that he 
may {ce an indifferent Jury retorned. Trin. 23. Car. 


'B.r. But there may be probable matter ſhewed to the Court 


why an indifferent Jury may not be had, elſe the Court 
will make no ſuch Rule. 

A Jury cannot try a -Conſideration* to gronnd an 
Aſumplit upon, if the Conſideration was giveu of a- 
&ed out of that County where the action is tryed, 
Trin. 23. Car. B.r. For this were 10 try @ maiter of Fatt, 
whereof they have no conuſance. 

;Upou a motion and an Affidavit made in Court , 
that the Cauſe to be tryed at the barr, is a Cauſe of 
very great conſequence, the Court will make a 
Rite for the Sheriff to retorn 48. Jurors upon 
the Jury, Triz. 23. Car. B. ry. That each party 
may have liberty of challeng, and yet 8 ſufficient Fury 
TER 1T)F. 

A Tenant that is within the diſtreGofa Lord of 2 
Mannor or Lecte, ought not to ſerve upona Jury, in- 
ACauſc that coucerns the Lord, Mich.23. Car. Br. 
For it ſpa'l be preſumed, be may not be indifferent, in 
| Tegar 
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regard of fearing to diſpleaſe bis Lord, under whoſe di- } 


Preſs be lies. Ce | 
* Atter a Juror is ſ\worn;he may not go from the bar, 
until the evidence be given, and the directions of the 
Court, for any Cauſe whatſoever, without leave of 
the Court : and although he haye leave, he muſt have 
a keeper with him. $0 cautious is the Court to prevent 
all ſuſpicion of ſiniſter proceedings in the tryal of Cauſy, 
Paſc. 24.Car.br. . | 
If a Juror be challenged, and the challenge entred 
by the Secondary, that Juror , cannot- be after that 
{worn as a Jury man, to try that Cauſe wherein he 
was challenged, viz. at that tryal 3 although the par- 
ty will waive his challenge, if there be Jury men &. 
nough beſides to try the Cauſe; but if there be not, 
than the cauſe of challenge muſt be ſhewed, and try-. 
ed, and it it be found no good challenge, he may be 
{worn.Paſc.24- Car. B.r. Q, Ihetber before the chal- 
 tenge entred, he may be ſworn. 
_ Where atjyal is to be, for a thing that concerns 
the Under-Sheriff, there the High-Sheriff ſhall re- 
torne the Jury. Trin. 24. Car. B.r. For here ſhall 
be no favour ſuppoſed , but if the tryal concern the 
High-Sheriff, 1he Under-Sheriff fhall not retorne the 
Fury, for there may be preſumed to be favour : for the 
ſervant depends upon the maſter, and not the maſter uf- 
on the ſervant. Q. tamen : for the maſter may favonr bis | * 
ſervant. | 
The Jury ought not to have any writing with F | 
them when they go from the Barr, which hathnot FF / 
< 
J 


bcen proved, although ſuch a writing hath been 
giveu in evidence unto them. For though it- be 
given in evidence , yet if it be net proved , notbing 
can be dirteily concluded from it, and wit” the 

ury 


# 
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24. Car. B.r. | 
1 . The Jury may find matter of Retord, if they d5 
know it of 'their own knowledge. For example, if 
e | the Jury do know that John Stile Jevied a fine of bis 
Lands iz Dale 20 I. N. they mayfind it that ſuch a fins 
, | pas levied. Paſe. 1650. B. $. 10. Maii- For a mans. 
awn knowledge is more certain than any evidence can 
be given. I apt ep 
\. +, There are three grand-Jurjes retorned every: 
Term to ſerve in this Court, every Jury conſiſting of 
T6, 17, 18, 19, or 20. Jurors, or more, to enquire of 
Offences Criminal committed in the ſeveral parts of 
the County of Middleſex throngh the whole County. 
\ | Thereaſon why there are three Turies is, becauſe there are 
-. | three Hundreds in Middleſex, andfor everyſeveral Hug. 
> red, there is a particular Fury returned to ſerve for that 
- | Hundredonly. . * 
Though a man be very aged, yet if he be an ofan 
s | able body, and not infirm, he is not to be excuſed 
- | from ſerving upon the grand Jury, pears = 
One Butler, a man of 72, years of age, wasdenyed 
& | by Rolle Chief Juſtice, to be excuſed to ſerve, becauſe 
xe | he was of anable body, and had his ſenſes and un- 
e | derſtanding perfett. Hill, 16571... S. _ 
= |  Onethat hath no Freehold in the County, or is a 
is | Conftable, or a Surveyor of the 'high- way, is not. 
thereby to be excuſed from.ſerving upon the grand - 
h i ury. For ſmall excuſes muſt not ſerve to proted! men. 
ot | from ſerving the publick, which 3s to be dere rhe above 
n F any private intereſt, Paſc. 1641. B. $. By Rolle Chief 
be Juſtice.”, . RE RY OY _— gent | *7 
The' Jurors that appear ata tryal, ſhall not have. 
be Þ thiir charg6 allowed them, if the Caule be not tryed, 
ry R for 
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for want of Jurors. Paſc. 1652. BS. For their gppear< 
ence is of no benefit to any body and therefore it is no reas« 
ſon they ſhowld receive any recampence. * 

Whena Juror is withdrawn,he is trook out ofthe 
panel by the Secondary, 

Upon a general iſſue, the Jury may find a Re- 
cord , but not upon a nul tyell Record. Pleaded 


1651» For there the Record muſt be tryed by it 


ſelf. 

If but eleven of the Jury be ſworn, if the twelfth 
man do ftand by, and hear all the evidence that was 
given to his fellows, he may be {worn afterwards, 
and paſs upon the tryal. By Rolle Ebjef Fuſtice. 1654, 
Paſc. B. $. For the} Furors are ſworn to try the iſe, 
2:pon the evidence tbey ſhall bear 3 ſo that it ſeems in fa- 
our of tryals, the time of the Furors being ſworn is mt 
material, whether before or after the evidence. Q.tamen, 
for this is very rarely done. 

The Jury may take Depofitions taken in Chancery, 
and exemplified there; given in evidence to them, 
from the Barr with them ; but if they be not exem- 
plified, they may only look upon them in Court, but 
- not take them with them out of the Court. 16 54.B.S. 
For to ſee them, is no more than to hear them read, and 
#bey are not ſo autbentical if not exemplified. 


Iſſue. 


In the Caſe of Wood and Fetherſtore Trin. x 657. It 
was {aid by the Court. That it thc Defendant doth 
plead, and the Plaintiff replies and denics the Plea, 
the Defendant ought to. make up the iffue for by the 
replication and denial of the Plea, a new iſſue is teu- 
dricd by the Flame. 


E very 
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Every Ifue is to; be joyned in ſich a Court that 
hath power to try it, otherwiſe the flue is not well 


joyncd, 21+ Car. B. r. For if the Canſe cannot be try- 
ed the: iſſue is fruitleſs, and if it-be tryed, the tryal is co- 


ram non Judice, and ſs 20 good judgment can be bad 


wpon it, 

Ifan Action of Treſpaſs be brought againſt two 
for entring into the Plaintiffs Land, and one of them 
pleads that the Land is his freehold, and the other 


 thatheentred into the Land by the commandment 


of him that pleads it 15 his freehold, here is to be but 
oneiflue joyned. 21. Gar.B.r. For but one of the 
Defendants claimes ax intereſt in the Land, and the 
other juſtifies but as # ſervant wnto bim, andif the tryal 
paſs for him that claimes the intereſt, there is no colour 
of Atiion 80 be maintained againſt the other, and if 
the iſſee be the found again(t the Defendants, they ſhall be 
facnd guilty of a joynt treſpaſs, for which there needs but 
one iſſice to be joyned. 


If the Defendant pleads to iſue,and the Plaintiff 
neglect to encer it- the ſame Term Aſſue is joyn- 
td, the Defendant within the firſt five daies of 
the next Term may alter his Þlea , and plead 
d novo any other Plea what he pleaſeth. Per 
Magiſtrum Laveſay, & alios &c. Palc, 21. Car. 2di, 


Keg. 


If there be a Demurrer to an evidence, and the 
party whoſe evidence is demuried unto do pica' i 
thedemurrer, .and joyn Iflue with thc Deiendai.t 
won it, this Iſſue mult nut be juyncd upon a mat- 
ttirin fa& in the evidence, but- all the matters Oo! 
k& given in cvidence mutt be agreed,orelte the Inuc 

| \ 2 18 
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ter of fact, for that would be for them to givek vers | 
dit. Mich.22: Car. B. r. Whereas the Court are only ts 1. 
declare the Law, whether admitting that all the matter 
2ivenin evidence by the Plainnff be true, it doth provethe 
iſſae in queſtion or not, which they cannot do, except all 
the matters in fai be agreedto be ſo as they weregiven in 
evidence. | 

By the Rules of the Court, if the Plainti@ will not 
try his iſſue after it is joyned, in ſuch time as he- 
ought by the courle of the Court to do, the Defen« 
dant may try it by Proviſoif he will. Hill.22.Car. B.r. 
That he mayfree himſelf (if be can ) of the danger and 
tronble be may be ſubjefi to , by the depending of the 
Action brought againſt bim, and to recover bis Ciſts. 
for his unjuſt vexation. This is given by the Stas 
fttes x 

A Judgment may be entred as to one part of an 
Iſſue, and a zolle proſequz to another part of the ſame 
Iflue. Paſc.23. Car. B.r. This is only where the Iſſue 
maybe divided. A nolle proſequi is, when the Plain- 
3ff cartſes it to be entred upon the Roll that be will 
proſecute no further, and is as much as 10 ſay in Latiu 
nolo proſequi. | 

Where there is a Demurrer to one part of an' Iſ- 
ſue, and the other part of it remains to be tryed byz 
Jury, the Tryal of it may to be either before, or 
after the arguing ofthe Demurrer at the EleRion of 
the Plaintiff,- Paſc..24. Care B.r: For the Demmur- 
rer andthe Iſſue have no dependency one upon 1he others; 
for one part concerns matter in fad,and'the other matter 
:# Law. 

Every iſſue 6ught to be joyned upoti the moſt 
- materiat thingin the Cauſe> depending, that all the: 
matter 


is not well joyned zfor the Court are not to try mats Þ} 
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{© mattor in queſtion between the parties, may betricd* 
| Hill. 25. Car. B-r. For elſe the trial will prove t® 
|. Bttle purpoſe 3' becauſe the matter in queſtion will reft 
| undetermined. - | 
| *If an Iflue be once joyned between the partics, 
; | this tluc cannot afterwards be waved, if it be a good 
| Mue , except both parties do conſent untoit, al- 
| chough the Ifſuc be but in paper, and not en- 
groſſed in parchment. Trin. 24. Car: B.r. Theref-ye 
FE i gocd to be well adviſed before the Tſſue be joyned. 
- 7 
| The place ought not to be made part of the Iſſue 
[ inatranſftory action. Trin.24. Car. B.r. Far tbe plate 
| #7 2ot material. as tis in areal and mixt Afliion : for in 
| © tranſitory adtion jt matters not where the party layes ihe 
» "cauſe of a®ton to be, | 
An immaterial Iſſue joyned, which will not bring 
|; | the matter in queſtion to be tricd is not helped atter 
, | Verdict, by the Statute of Feofazles, but rhere muſt 
; bea Repleader, but an unformal Iſſhe is aided by 
. | the Statute, and ſoit was adjudged. Mich. 18. Car- 
3 | 24. Rep, in B.r. Inter Wallingham &- Combe. Intra 
" Irin, 17. Car. Rot. 1575-26. fans Hill. 1649. Paſc. 
i | (1650. 4. Mais. B.S. For this is matter of ſubſtance for 
} | if there was no Iſſue, there could be no Verdift, and fo it 
+ | %, asif nothing were done in the Cauſe; and therefore 
w | there muſt be 2 new pleading to bring the matter in quee- 
jf B ftion to an Iſſue. 
If there be two Iflues joyned in one cauſe, and 
': | oneof themisa good Iſſue, and well joyned, and 
; & the other is not a good Iffue, but il] joyned, and up- 
 ontryal of the cauſe, entire Dammages are given 
upon both the Iſſues, this is crroncous. 31. Fan. 
1649. Hill. B. $, For bere are Darhmages given, for a 
wh R 3 matter 
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matter, which is not rightly tryed for wanz of j "joyninga, 
good Iſſne to bring it in queſtion, and ſo the dammages 
beins entire for both Iſſues,that which is well tryed i is vis 
tiated, and the verdict to no effect as to it. 

An afhrmative on the one part,and a negative on 
the other part, although it be but an implicd nega» 
tive, do make a good Iue: 15.Maiz. Paſe. 1650. B.$, 
For an implyed negative , doth deny what is affirmed, 

although not fo plainly, as an expreſs negative doth 
and jo there is a negative, and an affirmative to maky ay 

He. 

When a Plea is pleaded to the Plaintiff; Declan 
.tion,and the Flaigtiffs Attorneys hand, is ſet to this 
.Plca..then the Uſue is joyned betwixt the Plaintiff, 
and D-fendant,and not betore. 6. Feb. 1650.B.S. For 
then both parties are agreed of the matter in queſtion be- 
iwixt them. 

By Glyn Chief Juſtice. Hill. 1655- It hath, bcen 
held co plead none fois, is general Iſſue i ina 

Action of Coyenaut. ®.. 


Judgment. 


Jt was ſaid, Paſe. 1657. B. $. By Herne Seconduy 
_ and... Tho. Fekcl/ an ancient Clerk of this Court, That 
a Judgement upon a nibil dicit, ought not to he 
_ entred by the Rules-of the Court, until two Rules 
m—_ been given inthe Othice tor the Detendant to 
", ÞJca 

Ancrroneous Judgment in Chancery is reverlable 
in th Kings, Bcnch. Dyer. 3 

;, Npon a Recovery in any Aejon, where the Plain- 
tf doth declare for a thing dove, vi & armis. 3 the 


| Judgment ought to be entred with a Capiatyr fora 
OO Finc 
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Fine for the King 3 butin an Action upon the Caſe, 
"where the Plaintiffs not to declare with a vi & ar- 


mis, there the Judgement againſt the Defendant 
ought to be, that he be in miſericordia. 21. Car. B.r. 
The Capiatnr which is impriſonment of the Party, and 


" the Fine for the King, are for the breach of the Publick 


Peace, which every Aion vi & armis, doth imply : But 
Treſpaſſes on the Caſe do not ſo, and therefore tbere tbe 
Party is only to be amerced, and not to beimpriſoned or 
fined, and this is tbereaſon of the different entry of the 


b Tudy ments. 


A man is to have Judgment by this Court, to loſe 
his hand,Lands, and goods, and perpetual impriſon- 
ment, for endeavouring to ftrike a Judge litting in 
Jadgment,or Rriking a Juror in the preſence of the 
Judge, or for ſiriking in Weſtminſter Hall fitting the 
Courts.22.E4. 3.13.Fitz, Fudge ment.174.Stamf.38, $0 
is it of one #hat reſcueth ſuch an offender. 22. Ed. 3. Aſ. 
25. 
where there are ſeveral Judgments againſt the de- 
ſendant,one of thoſe Judgments may be reverſed ag 
erroneous,and yet the other Judgments ſtand in force. 
21.Car.B.r. This is meant where there are ſeveral diſtin 
Judgments entred upon Record. 

All erroneous Judgment given by the Judges of Al 
ſze is reverſable in this Court. Dyer 250. 

All Judgments, given in any Court of Record, 
ought to be entred in Latin : And if they be in 
Engliſh they are reverſable by a Writ of Error. 21; 
Car.B.r. 

No Councel ought, by the Rules of the Court, 


.tomove. any thing in arreſt of Judgment, except 
the Roll, whercin the Judgment is entred, or the 
 Poſtea be in Court, 22. Car. B, r. That the Court 


R 4 my 
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may be ſatisfied, that the matter moved,in arreſt of Fudg- 
ment, is truly retited from the Record , for the Court will 
vot rely ypon the alleg ation of Councel at the Bar. | 
* There is difference 'betweena cuſtomary Judg- 
nent, and a Judgment given,according to the Comms 
mon Law. Trin. 22-Car. B.r. 4 Cuftomary Fudgment . 
zr a Judgmeant given within ſome particular Fig didis 

on by verine of ſome Cuſtom uſed there. | 
' It is ſufficient matter for the Defendant to move, 
jn Arrcſt of Judgment,” ro prove that he had not 
ſufficient notice given unto him of the tryal, before 
the tryal, according to the Courle of the'Court. 22. 
Car. B.r. Hill. Viz. to flop that Judgment, and to obtain 
a Kale for a new tryal upon the old pleadings. 
* If a Judgment be given which is crroneous, and 
the Plaintiff do take'out'a' Scire facias, upon that 
Judgment, and haye a onGepen upon that Scire 
facizs : the Judgment upon that Scive factas 'is er- 
ronepus alſo. Mich. 22, Car. B. r- For if the fin 
dation be naught , that which is Luilt upon it, mu{t 
needs fall , and bere the firſt Judgment is the ground 
bf the ſecond,” which being erroneous, the ſecond cannot be 
'yYood. Y 2 J f i ; * 4x | - 
\. A Judgmcnt which is given, contrary to the 
Verdi, which was fourld in'the Cauſe, is a void 
Judgment. Mich. 22: Car. B.r. For the Tudgment 
s to be warranted by the Verdi, and: is but the affir= 
mance-of the Verdidt , and therefore it muſt wot con- 
' bradift the Verdi ," bat concurr with it in dll 
things. FT outy WEEN 
?** The Court will not reverſe a Judgment, which is 
given upon a Nibil ajecir, and by the Rules of the 
Coutt, upon a motion, although the Plaintiff and 
©ctertlant dv defire it, but by the Conſent of «the 
_—_ _—_— .. :} Plajntif 
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Plaintiff and the Defendant, the Court will grant 2 


Repleader in the Caſe. Mich. 22. Car. B. r. That 


the matter in queſtion may come to be tryed which 


' by the Tudgment upon the Nihil dicit was xever try» 


; If a Verdict be givenafter the Term, 'no Judge» 
ment can be given upon that Verdiq,until the next 
Term following; Mich. 22, ( ar.'B. r. 23, Car B.r. 
For ſuch proceedings in the Law, onght not to be in the 
Vacationtime, but in Term time 7 for the Tudgment is 
= At of the Court, and the Court fits not, but in 
erm. | 
| If a Judgment be qbtained, but the Plaintiff 
doth take out no Execution upon this Judgment, in 
ayear and a day next after the Judgment given : 


'The Plaintiff cannot then take our Execution, until 


be hath revived this Judgment by a Scire facias, 
which Scire facias is to give notice to the. Defen- 
dant to ſhew cauſe why the Plaintiff ſhquld not take 
out Execution upon the Judgment, which writ he 


- may have without motion, by the Courle of practice 


of the Court; but if there be a Judgment above ten 
years old, upon which no Execution hath been ta- 
ken out, tucha Judgment cannot he revived by a Sci- 
refacias, without a motion and leave of the Court, 
that the Court may thereby be put in mind of what 
was formerly . done. Mich. 22. Car. B. r. Bat 
the Court doth not' uſe ts deny a Scjre facias in ſuch 
8 caſe. 

* It the Defendants Attorney do enter a Plea for 
his Clyent in the Office, the Plaintiffs Attorney can- 
not enter a Judgment againſt the Defendant upon a 
Nibil dicit , or for want of a Plea, although the 
Flea be not given unto him'by the -Defendants At- 
4 torney. 
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torney. Mich, 22. Car... and Paſc.24.Car. B. r. For 
the Office is the place where the Attorneys on both ſides 
are to inform themſelves of the proceedings in their Cly- 
exts Canſes 3 andthe delivery of Declarations and Pleas, 
&c. by one Aitorney to anotber in thetr Clyents Cauſes jig 
rather matter of coutrteſie and civility, than of any neceſſ- 
ty or duty > yet it is the uſual praflice to doit, and very 
rarely omitted. 

© Fourdays after the Plaintiffs Attorney doth bring 
the Poftea into the Court, if the Rule for Judgment 
is. out, he may enter Judgment tor his Clyent by 
the courſe of the Court, Mich. 22. Car. Br. Ex- 
cept the Defendaut do then, or before , move ſome- 
thing ts the Court t0 arreft of, or to ſtay Judgment, but 
no Fudgment ought to be entred before a Rule be given up+ 
0 a verdift,and ſuch Rule out, but upon a non prot, there 
is no need of any Kule. | 

Where aJudgement is arreſted only for miſplead- . 
ing, there the Court will grant a Repleader. Mich. 
22. Car. B. r. To tbe end a good Fudgment may 
be given , which catnot be upon an ill Pleads 
ing. 

A Judgment was reverſed in this Court, for tau- 
tology uiced in it, Mich. 22. Car. B.r. That is, forre- 
peating the ſame thing over and over. For the Law will 
not ſuffer Barbariſmes in the proceedings thereof; fot 
they will in the concluſion bring all things into con- 
faſt 1. 

Ita Judgment be unduly obtained, and ſufficient 
proot thereof be made unto. the Court, the Court 
will vacate the Judgment, and reſtore the party 
damnificd by it, to be in the ſame condition that 
he was in bctore the Judgment. Mich. 22. Car. BY. 
Without putting bim to a Writ of Error, Paſc. Fe 

| ale 
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Car. B.x. For the Court will not be made aſtale to do any 
perſon injury;and the Cort will alſo;puniſh the party that. 


uſed the falſity to obtain it. 


It one will take advantage of a Defeaſance of a 
Judgment,to avoid the Judgment,whereupon it was 
made, he muſt plead this Deteaſance in Court,other- 
wiſe the Court cannot take notice of it. Mich.22.Car. 
B.r. For the Defeaſanceis a private thing between the 
Parties, and no part of the Record 3 but by pleading 


Ut, it becomes a mattey of Reeord of which the Court may 


take notice. 

A Judgmentin an Action of Detinue, is given 
conditionally, that is to fay, that the Plaintiff reco- 
ver the thing it felf, which is detained, if it may be 
had, but if it may-not be had, that then he recover 
Dammages for . the thing. Hall. 22. Car. B.r. viz, 
Dammages to the fyllvalueof the thing it ſelf, and alſo 
for the Detaining of it, if there be any ſuch Dam- 

e 

 Whereſoever the Defendant is upon the Judg- 
ment to be fined to the King, there the Judgment 
is tobe with a Cepiatzr , but where he is not to 
be fined, there the Judgement ſhall be, that 
the Defendant be in Miſericordia. Hill. 22. Car. 
B. r= The Capiatur is to take #he party, and to 
impriſon him till he pay the fine. To be 1n Miſeri- 
-cordia, is zo be amerced in his goods for the iniury 
done againſt Law to the party at whoſe ſuit heis condem= 
aed. 
 Thougha Judgment be legally ſigned, yer if it be 
neverentred it isno Judgment. Hil. 22. Car- B. re 
For every Fudgment muſt be matter of Record, but be- 
fore the entry it is not ſotbe ſigning of the Tudgment, is 
but the leave of the Maſter of the Office for theAtiorney 10 
enter the judgment for bis Clyent. By 


PF 
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By the courſe of the Common Pleas, a Surety that 
is bound with one jn_.an Obligation; may plead for. 
the principle to an Action brought upou this Obli- 
pation, and acknowledge a Judgment againſt him ; 
for they make no diſtinction betwixt the Princi 
and the Surcty in'an Obligation, but accompt it the 
zoynt debt of both. But this {cems very hard, and 
this Court wil not admit of {uch practice. Paſe. 23, 
Car-B.r. I: is ſaid,that now the Common Pleas will not 
ſuffer it,but do agree'in their pr aftice in this point with 
this Court. | ; 

The Defendant- hath all-the Term , wherein a + 
Vercict was given againſt him to ſpeak any thing 
ro ancit it, it the Plaintiff hath -not given his four 
dncs &ulcs, and figaed his Judgment, which if he 
nath, then itistoo late to move, and the Defendant 
1s z-ut to his Writ of Error ) for the Judgment is all 
the Fcrm,waerein it was given in the breaſt of the 
jadgcs,aithouga it be entred upon Record, Paſc. 23+ 
Cor. and 24. Car. B. r. | L 
' A Judgment may be entred,as to part of an Ifſue, 
and © 'Nolle proſequi may be entred, as to another part 
oi it. Paſc. 23.Car. B.r. This is' where an Iſſue may 
be divided. | 

When at a tryal the Defendant is called ( which 
15 uſed to bedone three times diſtin&tly by the Crier 
of the Court ) and he doth not appear, Judgment 
ſhall be taken againſt him by- default. Paſe. 23; 
Car. Ber. That is for not appearing to make his Dt- 
fence}, for the Law will preſume he is guilty, and hath 
29 Defence to make 3 but the Plaintiffs Councel muſt 
pray 1: may be ſo taken, for the Conrt doth it not Cx 
Ofhc10 3 yet the Defendant may afterwards give any 
matter in Evidence. * - 
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If Judgment be given for more than the Plaintiff 
doth demand in his Declaration,this Judgment is ex- 
goneous- Paſc.23. Car. B.y, For to give one more than 
is bis dut, is as equal Injuſtice, as to deny any one that 
phich is bis due-And it ſhall be preſumed,that the Plain« 
13ff beſt knows what is bis due, and will demand it to 
the full, or if be ſhould not, yet it ſufficeth,if be will be con+ 
rented to demand leſs. CE 0-37 

If an Action of the Caſe be brought againſt one 
for ſpeaking of divers, diftin&, ſcandalous words of 
another, and the Dammages are laid ſeverally for 
them, viz. ſomuch Dammages for ſpeaking offſuch 
of the words,and fo mach Damages for the ſpeaking 
of ſuch other of the words, there Judgment may be 
given for ſpeaking of ſuch ofthe words, as the Plain- 
tiff was damnified by, and not for the other words, 
by which he was not damnihed 3 But if the Dam- 
mages be laid entire, for ſpeaking of all the words; 
and ſome of the words be net actionable, ſo that 
Dammages cannot be given upon all the words, 
there ſhall no Judgment or Dammages be given for 
any of them, For the Court cannot proportion the 
Dammages, according to thoſe words which were 
dammageable,and thoſe which were not. 

Judgments given. m inferiour Courts, muſt. be 
entred, 1deo conſideratum eft per curiam, in words at 
length, an not Teo confideratirm eſt, &c. as the uſe is 
m the Courts at Weſtminſter, for if they do not, they 
are erroneous there,though it be not ſo in the Conrts 
at Weſtminſter. Trin.23.Car. B.r. For infexour Courts 
are tied ſtrifily to obſerve their ancient forms, and not to 
vary from them ;f-r if they ſhonld be permitted to vary 
from them. many inconveniences woul@ quickly follow by 
the unskilfn!ne(s of the Clarky, to the great prejudice of 
the people. The 


Fs 
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"The Judgment in an iuferior Court was entred, 


B | 

b (4 onfiderat” eſt per Guriam, and tor this cauſe reverſcd, 
Mrs erin verſus Atkznſon. Mich. 16. Car. 241 Regis, in 
GCE IR. | VE 
Although the Plaintiff have ſigned his Judgment 
againſt the Defendant, yet he may waive it, if he 
will, and accept of a Plea from the Defendant. Trin, 
23+ Car. B. r. and 24. Car. B. r. For the ſigning 


were eutred, he could not waive it witbout leave of the 
Court. 

A ſpecial Judgment is, where one brings an a+ 
Ction for divers things, as for example, A man 
brings an Ejedtione firme pro tofto crofto, &c. and the 
Plaintiff hath a Verdi upon the whole Declarati- 
on, and doth waive ſome one or more of the other 
things for which the Action is brought 3 in ſuch caſe 
he muſt releaſe his Dammages to all, and yet he may 
have his Coſts of Suit. Trin. 23. Car. B. r. For the 
Coſts bave no relation to the Dammayes, the Dammages 
are given entirely by the Fury; but the Coſts of Suit 
are increaſed and ſigned by the Maſter of the Office who 
can beſt judge of them. 

If a Verdict pa(s for the Plaintiff, and the Plaintiff 
will not enter his Judgment upon this Verdict, the 
Defendant may enter it, and fo it is of a Writ of 
Enquiry of Dammages. Triz. 22. Car. B. $. If the 
Plaintiff will not file it, the Defendant may do it. For 
#he Plaintiff ought tobe content 'with what the Law 
gives him; and if the Defendant, might not enter it, he 

ſhould be hindred from pleading it in Bar to another Ah 
on brought againſt him for the ſame cauſe as the Law al 
lows him to d0« 


Fudic.conceſſ.eft per Cur.whereas it ought to have been 


of it doth not make it a Record of the Court, but if it © 


if 
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If a Clark of this Court will not appear to an A- 
ion that is brought here againſt him, the Plaintiff 
may cnter Judgment againſt him by zihu dicit. By 
Woodward Clark of the Court. For a Clark in Court 
# ſuppoſed to be alwaies preſent in Court, and there if 
if be will not appear, yetit ſeems it ſhall be all one as 
if be bad appeared and refuſed toplead, Trin, 23. Car. 
B. r. 

The Court will not give a Judgment, which they 
know would be againſt the Law,although the Plain. 
tifand Defendant do agree to have ſuch a Judgment 
given, Trin. 23. Car-B.r. For the Fudges are to do e- 

ual juſtice according to their beſt chill, and not to err 
. willfully, and againſt their knowledge to pleaſe the 
arties. 

If the Plaintift will not bring in his Poſtea into the 
Court according to the Rules of the Court, that the 
Defendant may have time to ſpeak in Arreſt of Judg- 
ment 3 and the Defendant do make proof of this to 
the Court upon oath ; the Court will Arreſt the 
Jadgment until the Plaintiff ſhall move for Judg- 
ment. Mich.23. Car. B.r. And he may thank himſclf for 
this trouble and delay, by not bringing in his Polica, as 
be ought ts bave done. T be like Law 3s in caſe of a Writ 
of Enquiry, &C. 

Judgment cannot be entred until! four daies after 
the Pyftez 1s brought in and centred in the Office, that 
the Defendant may have liberty to offer what he can 
hnd out of the Record to arrefi the Judgment, which 
5 counted a convenient time for him to do it, but af- 
ter that if nothing be ſpoken 18 the mean time to 
Arreſt the Judgment, it may be centred. Mich. 23.Car. 
and Paſc. 24. Car. B.r. For then it ſhall be preſunced be 
bad nothing to ſay toftop the Tudgments 
If 
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E . If a Judgment be entred contrary to the Rule of 
| 14f+ 240 Court, made to ſtay the entry of itz the Court upon. 
| motion will vacate the- Judgment and amerce the 
party that'entred it. Mich, 22. Car,B.r. For hes diſy- 
bedience to the Court. {ERTIES 

Where a Verdict is imperfe&, there can be no 
Judgment given upon it 3 but the Court will grant - 
a new vemire facias to ſummon another Jury to try the 
iſſue again. Mich,23- Car. B.rx. For 4be.parties ſhall mt 
be compelled to go further back, in their proceedings than 
where the error was made, and that was by the Fer, int 
finding an imperfet Verdid. ER 

| Ifone bring a writ of Error to reverſe a Judg: 

ment given inthe Common Pleas,and do not remove | 
the Record by a Certiorar;, the Plaintiff may move * 
in the Common Pleas for Execution, notwithſtand- 
ing the Writ of Error brought. Mich. 23. Car. Br, 
Becauſe he bath made no proceedings but upon the Writ of 
Error, and ſo it may be accounted but colourably brought, 
and for delay. But'Q. Whetber they will grant it, be- 
eauſe by tbe Writ of Erroy,their hands are forecloſed; but 
ow by the late AG a Writ of Error 3s no Superſedeas, 
and ſo the Law in tbis point is altered.” | 

Ina Judgment given for the Plaintiff to recovera 
ſum'of money,the ſum'tnuſt riot be written in hgures, 
for if it be it is errox, - but it muſt be exprefled mn, 
words at length. Mich. 23. Car. B.r. For a Judgment 
conſiſts Tn words, and word; are made of letters and notif 
figures which can ſpell notbing, and figures may eaſily be 
altered. | \. 4.4 

It a Judgment be given upon an Ifſu:- tryed ina 
cauſe wherein there is alſo matter of Law in diſpute 
rhponattother ifſue depending in that cauſe beſbee = 

_ 
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matter. in Law be determined, yet the Judgment is 
good. Hill. 23:Car. B.r. For the Cauſes have rio depend- 
ing one upoti the other. oO 

Upon'the Afirmance bythe Parliament of a Jadg- 
ment given in this Court;' ard removed by a Writ of 
Error brought in Parliatnent''to/ reverſe: this Judg- 

+ ment 3 the Parliament ufeth tohave 4 Remitritur en- 
tred upon the Judgment Roll, tofend it back into 
this Court,that this Court may award Exetution up- 
on the Judgment. Hill. 23. Car: B.r. For Execution 
ought alwaies to Iſſue out of this Court where tbe Fudg- 
ment was given after the affirming 1bereof; and the Writ 
of Error was only to try whether the Judgment was good, 

* | andnot to alter the way in taking outof Execution. + | 

* Ifa priſoner which is Endidcted for Felony will not 

: | 'pleadtothe Endidtmentyhe is by the Lawto bepre(- 

ſed 3but if a priſoner endicted tor Treaſon, will not 

, plead at all to the Enditment, or anſwers imperti- 

_nently, and not to the purpoſe, judgment" ſhall be 

ven againſthim,as it he were found gailty.Paſe.23. 
CB. r, By oen# woe Iz Sir John Stowels Caſe as 
remember. Q. difterentiam. ' 1; ſeems to be int reſpel* of 

the beinouſneſs of Treaſon above Felony,  - © + 

Ita x is returnab!e in Court the laſt day ofthe 


So aw PAL. <2 


) 
f 
| 


; 

. Term, a}though the Defendant cannot have four days 

1 liberty to ſpeak in Arreſt of- Judgment, yet by the 

t courſe of the Court Judgment may be given in the 

f cauſe the ſame Term ; unlels the Defendantſhall Ars 

£ relt Judgment, upon the fame day it is'retornable. 
Paſc. 24. Car. B. r. 


1 . It a Judgment be but 7. years old; the party .may 
2 by the courſe of the Court, have a Scire facias to re- 
F vive it without moving of the Court for it,and if the 
f 


Judgment be under ten years old;the party may move. 
$ tor 
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for a Scire facias, to revive it at the fide Bar, but if it 
be ten years old or more, a Scire facigs to revive it, 
_ multbe moved for in Court. Paſe. 24. Car. B. r. 
One may ſpeak in Arreſt ofa Judgment given up- 
on a nib#l gicit,atany time during the ſame Tertn 
that the Judgment was obtained, before (execution 
taken out. Paſc. 24- Car.B.r. For the Defendant is more 
favoured in a Judgment given againſt bim up:n a nihil * 
dicityban where 4 Fudgment is giren againſt him upon 
- aVerdift,becauſe in the former Caſe be makes no defence, 
but.intbe latier caſe, it.is intended be hath made big ful 
defence. | | eng 
Where one entire Judgment is given againſt two 
ſeveral perſons, and-one of them is an Infant, the 
whole Judgment is void. Tri. 24.Car. B.r. For it be- 
_ ing'vozd tgibe Irifant, and being an entire Judgment 
which cannot be divided,it muſt neceſſarily be void as 
the other, and ſo wid in toto. 

If a peremptory rule be given for the Defendant 
to plead-at a certain day, if he do not plead accord» 
iovglysthe Plaintiff may enter Judgment againſt. him, 
without any further moving of the Court, Trin. 24 
_ Car. Bf. For it was the favour of the Court to gire bim 
that day, 1oplead, and if he mike nogood uſe of it, it i 

- his own fault, and thc Court will not furiber delay tht 
Plaintiff. ; 

If the Plaintiff do demur to the Defendants Plea; 
ahd the D:fendant do joyn in the demurrer, if the 
Hlaintiff will not maintain the dermurrer, Judgment 
thall be given againſt him. Trin. 24 Car. B. r. Fi 
- thercby it is implycd that be confeſſeth the Defendantr 
Fle:to be ge04, and confecuently that he hath no cauſe if 
Alli of demiirrene” 


th 
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That which a Judg of this Court doth a& in his 
mber, as a Judge of this Court, is accounted to 

be done in Court. Trin.24. Car. Br. For it is in or+ 
der to tbe proceedings in Court. Q. Hw far this is. 


Where a Judgment i: is entire it cannot be reverſed 
in part, and ftand good as to another part, but if it be 
not an entire Judgment it may.Triz.24. Car. B.r. For- 


| an entire Judgment cannot be divided to make one pars f 


it good and anotber part of it to be grroneons.. .. 

If the Plaintiffdo give the Defendant two rules os 
him to plead according to the courſe of the Court;be 
the Defendant do not lead, when the time of thoſe 


tworules are out,the PI laintiff may enter a Judgment 


againſt him upon a #ibil dicit, but not before,- Mich.. 
1644- Br. For then it ſhall be intended be bath nothing to 
plead in barr of the Alia.” 6, 8 
If a man bring an Aion of Debt againft two Ex« 
ecutors, and they plead they have not Aﬀectts, and 
thereupon Iſſue is joyned, and it is found that one of, 
the Executors had Aiets at the time of the Action . 
brought, but that the other Executor had not Aﬀets 
the Plaintiff ſhall have Judgment to recover the - 
Debt agaiuſt that Exccutor who was found to;have 
Aſſets, and a nil capiat per billam ſhall be entred As ; 
gainlt the Plaintiff, as to the other Executor ; who 
was found to have no Aſſets. Mich. 23.Car. Bur. For 
the poſſeſſion that one Executor hath of the Teftatory g oods 4 
is not the p'ſſoſſion of the other Executor, and ſo may ybove 
Aſſets, and the other not. 
le is againlt the courſe ofpraRiccin this Court to. 


admit the principal, to acknowledge a Judgment for. 
his Bail 3 bur in the Common Pleas they uſe to admic. 


it, Mib 1649. B, S. Butit is ſaid that the Comp, 
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mn Pleas will not admit it now ſnice the rules if regilas 
tion ace t m that Court, 


) J© 


"If the Defendant give a Judgment with ftay of 
ad id Execution til! a certain day, the Plaintiff map not- 
<> CuO withſtanding ſuch ftay of Execution, ſue foath a 
KY "14 Capiads oz #f. ta.. into the County johere the 'A; 
LM 27; ion 16 1aid, retoenable befoze tat b ap, to rb 
hs b2/ wy him at that dap to, take a Teftatum againſt 

Ae WT Wofendant 3; but: he-ſþall not in that ,Caſe ſue out 
Fs +- gCapias $0 warrant A; Scire facias againſt the Vail, 
UREA - unleſs. by. ſpecial agreement 3 becauſe. it is, to the 
4 x prejudice'of a third perſon, and the Capias ad Ta- 
; EE, tisfagicndum, 41n. Caſe, ought to be deliver: 
ed. to_ the Sheriff four «Pas befoze the Ue- 
toin be paſt. Per Magiſtrum Os & aliod g 
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"7; in anARtionof Trefpats and Eiaient brought 
to ery. the title of, the Land, the owner of the Land, 
whole. title is concerned, will not ſave the party that 
ismade EjecRor,. harmlefs from all prejudice that 
may befall him. by, reaſon of the Suite z, he may COR 
fcls; Judgement, unto che Plaintiff, for the Land, in 
queſtion. Mich.. 1650. B. S. Far to avoid further 
trouble-and charge by reaſon of the ſuite which concerni 
him not,cither in gain or leſs , but if the owner of the Land 
Wal ſave him barmleſs, the Court will not ſuffer bim to 
confeſs a TJ ridgment. 

Ita Judgment isgiven, which is not warranted 
. by the Verdict upon which it is given,thatJudgment 
is ot good. Mich. 1649. B. $. For tbe Verditt ought 
16 warrant the Tndement, for the Fuogment i is but in af- 
firmance of the V cr dif, « 
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' , fa Judgment given inan inferior Court, be not 
according.to the ancient form of Judgments given 
there ; ſuch Judgment is erroneous, and this Gore 
will reverſe it upon a Writ of- Erxor brought, Paſc. 
1650. 24.Maji.B.S. For inferiqur Courts muſt obſerve 
thetr ancient forms. | 

. It is dangerous to take a Judgment acknowledged 
ipthe Vacation, as of a preceeding Term 3 and it 
ought to be made a Judgment of the ſubſequent 
; og Mich.. 1649. B. $S. Tet it is common practice to 

i. 

If a Warrant of Attorney to confeſs Judgment be 
made,without mention of any Term when the judg- 
ment.ſ\bould be, it ſhall be intended the next Term 
after the date of it, Hz/1.16.Car. 2. R. in B.R. 
It one be Out-lawed in an Action brought upon a 
Jadgment by a nihil dicit 3 and that Out-lawry is re- 
verſed by a Writ of Error, the Judgment is alſo to 
be reverſed. , Mich. 1649- B. $, For it ſeems one 
Way not be-twice Out-lawed upon one Fudgment, which 
might be if the Judyment ſhould not be reverſed, for 
the Plaintiff might bring a ſec:nd Atlion upen the ſame 
Tndgment,&- Out-law the Defendant again yet the rever- 
fing of an Nut-lawry,is only to reſtore the perſon Out-law- 
ed, and bis eſtate to the benefit of the Law 3 which rever- 
ſol ſhall not prejudice or take away the Plaintiffs cauſe 

.of Attion. But if a man is out-lawed upon an Exi- 
gent prout capias ad fatisfaciendum 5 there the Conrt 
will not ſuffer the Out-lawry to be reverſed, without pay- 
ment of the money, or reverſing «f - the Fudgment wpon 

iwhich it is founded. 

+ If one take a Judgment he cannot conſent to va- 

cate it,becauſe it is a Record. Mich. 1649-B.r. But be 

May acknowledge ſatisfattion upon record, and ſo make 

* be Fudgment fruitleſr. S 3 It 
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- Tf the Defendant in an ejetiione firme, will not 
plead according tothe rules of the Court, there muſt 
be Athdrvit made of ſufficient ſerving the Declara- 
tio, and then Councel muſt move upon that Eje&- 
ment, to have Judgment againſt their own Caſnee 
Ejector, which the Court will grarit if the Aﬀida+ 
vit is ſufficietit, except he which claims title, will ap- 

car and become Petendant within ſach'time as the 
Court will think fit. | oy TS 
- Noa: The Declaration jn EjeAtment ought to be 
 delivercd before, the Efſoin day of the preceeding 
Term, © hy: | 

' Nota:: Alſo that you muſt move the next Term af- 
ter your Dcclaration delivered; otherwiſe the Court 
will put you to deliver your Declaration de novo, and 
the t:r{t delivery ſhall be void. Hill. 22. Car. 243. Reg. 
JI” B. % _ fed, 46 of ' ha ' 
* A Judgment was xeverſed, becauſe it was given for 
more than was demanded'in the-Declaration.' Poſe. 
1650.3 Mai.BS. . + 90% 4 | 
* A Judgment was reverſcd for theſe Errors,becauſe 
thetime when the Judgment given,was intigures.2.. 
Becauſe the ſum recovered was expreſſed infigures- 
2.The tenire ficias was with an efc:And 4. thecauſe 
of Action id not appear by the Record to be within. 
the juriſdiction 'of: the Court' where the Judgment 
was given.1659.Hill.R.S. This was a Fudgment given 
” an Inferi'yr Citert,a4nd alitheſe exceptions vere ſaid to 
be good cxeeptions, and each of theſe is ſufficient to reverſe 
# fJunlgment.. < © . Ir BENS 

A Judgment was reverſcd becauſe.it was centred 

thus, Ideo conſideratum oft 2d eandemiCur./ whereas it 
ought tO be pr randem Cur, Hill. I649. 30. Fan. and 
E] +, For i: mich; be conſidered at the Court wbich may 
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be meant only the place where the Court is beld, and yet 
not be the Att of the Comrt,viz. of the Fudger of the Court. 

. After an Ifſuc is joyned to he Kola, by the Plain- 
riff and the Defendant 3 the Plaintiffmay if he will 
without going to a tryal accept of a -Judgment from 
the Defenduvit without any Verdict in the Caſe, 
which Judgment mult be by reliZ2 certificatione cog n0- 
vit Altionem. Paſs. 1650.B.S. 21.Mait. For the Defen- 
dant is not prejudiced by it, if be will acknowledge the 

udgment, and the Plaintiff could bave recovered no more 
if be bad had a Verditt, and be may waive his coſts if be © 

leaſe. s 

7 thing be cntxed ina Judgment, which is not 
mentioned in the Plaintiffs Declaration, upon which 
the Judgment is given, the Judgment is not good. 
Poſ.1 650.B,S. Becawſe it js jn part given for that which 
thePlaintiff ſues not, &* ſo the Court bad no conuſance of it, 

Judgment was given againft one of nox [ant memo» 
rie,and held good, for by Rolle Chick Juſtice, the De- 
fendant may bring a Writ of Error to reyerſe the 
Judgmene and Aſſign this for Exror. Thjs was inthe 
Caſe of Diſne and Grigſon. Trin. 1650. 8.8.26. Fai 

' Q. tamen, for thereby the Defendant is put to needleſs 
trowble and charge. 

A Judgment ought not to be entred,until the coſts 
be taxed, and the Judgment ſigned by the Secondary 
of the Office. 2. F«lii.1 650. Trin. B.S$. Becanſe the coſts + 
are to be mentioned -in the Fudgment. | 

A Rule of Court was made upon a motion at the 

Bar,that the- Secondary ſhoald enter : Juognen: in 
a Cauſe wherein a Tryal was to be had, as a Judg- 
ment of the Texm,next preceeding the Term where- 
in the Tryal was to be, and that the Secondary 
ſhould expreſs in the Rule,thatthe Rule was made by 
| S 4 the 
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the conſent ofthe Plaintiff, and of thy Defendant in” 
the caule. 2, Fuly. 1650. BS. For con aug Ne er-" 
rorem and gtherwiſe the Court would not have made 
ſuch a Kille. $0 antedate a Tud, me and ibere was otber 
ſpecial reaſon as T 22P 5 the doing of it, beſides the 
conſent of the parties. *- Be ” 
' The Courſe for one to acknowledge a Judgment,js 
for him that doth acknowledge it, togive. a general 
Warrant of Attorney to any Attorney or fome par- 
ticular, Attorney of that Court, whers the Judgment 
* is to be acknowledged toappcar for him at his ſaite, 
who isto have the Judgment acknowledged unto 
him, and to receive a Declaration from him, and to 
plead Non ſum informaius, or acknow]edge. it before 
a Judge, or to Iet.it pals by ahi dicit,a W thercupon 
Judgment is entred,of courſe for want of a,Plea. 14, 
Nov. 1650-.B.$, Non ſum informatus, 25.45 much as 
Joy that be is-not enformed by his Clyent what to plead 
' AJudgmenc upon a -iþil dicit is not a perfe& 
Judgment, ,until the Writ of Enquiry of dammages 
taken out apon 2s Judgment be executed, (except 
it be in Debt, for there needs no ,Writ of Ev- 
,Quiry.).16. Nov. 1650+ B.S., For the dammages are 10 
be Expre ed mw the Judgment, which cannot be. known 
_ what they are,until ibe Fury Empannelled by the Shelf 
#0 MEL, of the Dammages have found them , becauſe the 
dammaye- were never enquired of by the Fury that ſhould 
bave tryed the Cauſe, if it come to atryal #þ0n.a Plea,and 
gn iſſue joyned.  , © ben —2 
” When a Flea is pleaded, if the Attornappon the 0- 
ther fide will not ſet his hand unto it as he gught,and 
Joya in the Iſſue, Judgment may be cntred agar 
| , 10} 
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him by the Defendants Attorney by default. 6, Feb. 
1650: BS: Gs 24 

If a Judgment in an rieFione firms, be as to the 
dammages, & quod recuperet Terminum, 6c. quod re . 
aber debext, and a' Writ of Error be brought to 
reverſe this Judgment, this Writ of Error is welt 
brouglit5 for here'is Judgment given for the preſent, 
viz quod recuperet Terminum. Trin.165T-B.S, 

By Rolle Chict Juſtice, a Judgment ought not to 
be entred for want of a Councellours hand (et unto a 
ſpecial, Plea, as by the Rules of the Court there . 
ought to be,without firſt acquainting of the Seconda- 
| ry of the*intention-to enter Judgment, for fuck a 
Plea witheut a Councellours hand,is a Plea, and it \'[I 
| may be there necdeth not a ſpecial Plea, and the par- ) . 
muſt not be his own Judge, whether it be good or 

no, B. $8.” \But the Mifter of the Office is 'to dire ſuch 
| matters. | 
By Kolle Chicf Juſtice, in an Aion 'of Treſpaſs 
brought guare vi & armis, a Capiatur ought to be 
ctitred upon the Judgment where the Judgment is 
given betore the AQ of Oblivion was made, but 
: if Judgment be to be given in an Action brought for 
a Treſpaſs done fince the Act of Oblivion was made, 
, and which 1s pardoned by the A,pardenatur ought 
; to be entred upon the Judgment 3 and fo the Judg- 
: ment'in the Trefpaſs, 'and the A& of Oblivion arc 
{ both ſatisfied. 1651. B.S. For the pardonatur doth 
| imply be ſhould have been taken; bad not the Treſpaſs 
been pardoned. 
_ By Glyn Chief Juſtice. Paſe. 1656. Itis againſt 
| the courſe of the Court to vacate a Judgment the laſt 
t day of the Term. | 
One may ſpeak in Arrcſt of a Judgment given 
W—6...: - | he zh upon 
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upon a bz} dicit, after the Writ of Enquiry of datn- 
mages is executed upon that Judgment. Mieb. 23, 
Car. B. wy For till the Writ, the | ru cannot be 

2d. 2 "my 
om the Caſe of one Many. Hall. 1655. B.S.. A Rule. 
was made, That a Judgment ſhould not be entred up». 
Qna Verdi& obtained in an Action of Debt. x3. Cor. 
until the Court was moved 1n it. £. gel ley. 


Infant. 

' An Infant: ought not to appear to an Aion 
brought againli him by his Atcurney 3 but he muſt 
appear by bis Guardian, Paſc. 24+ Gar.-B. r. For he 
eannot make an Attorney, and the Guardian is affigntd 
( but with the conſent of the Inf ant) by the Court. Trin, 
24. Car. B. r. Tet if tbe Infant will not conſent to it, 
the Court may afſign a Guardian, or elſe it would be a 
@great prejudice in delaying of juſtice. Q: tamen. But 
the wſual way is 0 ſue the Sher + Bond taken with ſure- 
tyſhip for bis appearance , which may be proſecuted til 
ſuch infant ſhall gppear by his Guardians | 


Jf an Infant declare by Guardian, 92 Prochein 
amy, the Defendant is not compeliable to plead, 
until the Plaintiff fbews a Kule of Court foz his 
admittance.PerMagiſtrum Liveſay,& alios &c. Paſc. 
21». Car. 2di.Reg. 


An Action of Debt doth lye againſt an Infant up- 
on his promiſe 'to pay for neceſlaries, a3 meat and 
Grink, lodging and apparre}; but if the Infant and the 
party trom whom he fad theſe neceſſaxies, do come 
roan account,and reduce that which the Infant - * 
| debte 
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debted for them, to a certain ſum of money, 
upon this account the party brings an Action againſt 
© | the Infant, for the money ſtated to be due by the 
_ | account 3 this Action will not lye againſt the Infant. 
4 Trin. 24. Car. B.'r. For the account upon which the A= 
Uioh is grounded,'is void 3 for an Infant can agree tone 
ſuch aceount 3 for the Law doth not account him a perſon: 
able to ſtate an account. | 


If an Infant be ſued,he cannot regularly appear” 
02 plea by Guardian without admittance,but ifhe 
d6, it js only 8 misdemeanour in tbe Attozney, fox 
which the Court may puniſh him if they pleaſe, but 
no Erroz. Per Magiſtrum Livelay, & alios,&c. Paſe. 
21. Car. 2di. Reg. * 5 OE? 


Futification, 


Where the Action concerns a tranſitory thing, if 
the Defendant do juſtifie the taking or doing in one 
place, this is a Juſtification in all' places 3 but if the 
Action concern a local thing, a Juftitication in one 
place, is not a Juſtification in another placc» Peſe. 
| 24Car. B. r. For in the former Caſe theplace is not ma» 
terial,but tbe meer doing or taking of the thing,is the ſub» 
ſtance upon which the Aion is grounded ; but inthe 
latter the places material, for the Defendant ( it mry 
|| #) may be able to jultifie the doing or the taking of 
| | *hething in one place, and yetbe may be guilty in ano» 

tber place. | | $541 
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Furiſdidt;ons, 


oQ 
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bns yg 30 mg, abs G cf IIEN 
finicgs nn A us oo wriſt: 3 3; \ 1.9; 
>The effential difference betwixt froe-Chappels ang. 
ather Churches,and-Chappels,is, thar all free Chap- 
pals are free: from the Juriſdichipn of the Ordinary, 
kill g-:CarB. v4. Sp bat the Ordinary is wot to inter- 
mexdte with' them in: auything that dopþ- eoncern them. or 
#0 viſit them 3 whereas all other Charebes, and Chappeli 
are within the Turiſdidion of ſome Ordinary,and may be 
5The Jarifdidtion'sf 4 Court whete a cauſe is de 
ding, cannat, he extended further .1n rclation' to 
_ Cauſe by thecqnfent of the Plaintiff and Defen- 
dant, than, of. righz-it ought to extend, Paſe. 24, 
noch "54 ' For this would be for the parties to ere(i (as it 
were) a Court which was not before, for the tryal of their 


3 


cauſe ; and by this means the Furiſqifiion of every Court | 


* would grow to be unlimitei, whib would be inconue- 
ment. 
1! ThisCourthathme conuſance;of "the proceedings 
iwrÞarliament:P aſe: 24.Car;Bax.i:So held in John Lil 
bura Caſt 9 2700p LEN ſupreme Coutt, 
and jubjetr0;no'othen:Comrt. | © | 
.\;Phis Court hathza general-Jurifdi@ion to reform 
 theabuſcs of allipexſons in their kehayiour through- 
oud all Englands'and:the abuſes. and miſcarriages. of 
all Courts of Juſtice,. throughout all England. g. Feb. 
Hl.:1 649. B85; Frlii. 1650+ B.8. For the goed be- 
'baviotrief all perſons, doth much vonduce to the peace of 
the Ntion- IK E551 ze 1 

It the Court of Chancery do grant a Habess Corpus 
to apriſoner that is in the cuſtody of the Marſhal of 
this Court, tis Court hath no power to reſtrain the 
.prifoner, {o long as the Habeas Corpus is in force. 3- 


July 


Falj: 2650: Trin. B. 5! © Is the (Cue of Sir Arthing 
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Sinithes and Workman. For if it ſhould be ſo,th 
would be for the Anzboriry of onte Coert 1d interfere with 
1nather- 10 £11 C10. 47% IT: 9099.19 IIES 
ris CourthaihJariſdiGonovbr all the Cvint 
if Eien in? Waitdatory Wits: T6: Feb. 1650 
B.'$.* Which are fuch\ Writs whith -procetd''out' 
this Court, as the Superintendant Covert, and ſupre 
Thdieature- | Y 1 OO INIEOINY EW IEY 
This Court hath power to 'grant a Mandimiys 
toa Colledge, to command them to.aUmit a Fellow 
there. Dodor Patricks Caſe, Trin. 18. Car. 246. Reg. 
. * Thjuniiion. 


= &. 


_ "Ag InjunRtion outof the Court of *Chancery doth 


not lye to ſtay execution after a Judgment given #t 

he CommonLawzalthough the Bill upon which fach 
nun&ion'is'granted, were put'in betore the -Judgs 
ment given at Law, for although the Chancery mike 
7 difference berween exhibiting -the'+Bill before the 
Judgment given, andthe exhibiting, a Bill after" the 
Judgtnent given; yet this is no good' difference, for 
tis alike in both Caſes. Trin. 23:Car.'B. ry. But the 
Chanc 'y may, if there be cauſe, ſtay proceedings at Law 
before Tudgment given, and the Chancery doth ſometimts 


Bay Execution : ſed Q.quo jure. '* 
Information. 


If by apenal Statute he that preferrs an Informa - 
tion againſt another, for an offence done againſt this 
Siature, is to have balf cf the penalty, which ſhall be 

; recovered 


Y - ge | it te aa | ”"_ : ER OE LE OY 

4 aa $8 <4 : Tr, IE” ' 4 . 4 I 
Pl IE > © . L: , A 
| p a. <3 | 

43%. er 5 | 

4 , 1 © : 
4 F'7 : - 
p . mn : 


Tecovered upon this Information,there ifan Informey 
do prefer DP Emation upon the. Statute , before 


any Information is preferred by the King 3 the King 
cannot hinder the Informer from having his propor- 
tion of the penalty, given him by. the Statute 3. but 
it the King dofirſprefer the Information, he may 
Inform for the whole penalty. Paſe, 23. Car. B. r, 
For the King is nat bound to ſtay till an Informer prefer 
the Suit, but may ſue at any time, and if no body Ip 
form; . none hathrubt to the penalty, but the King, ant 
therefore he may parden it, if be pleaſe, without wrong 10 


"If the Marſhal of the Kings Bench do miſdemeam 
himſelfin his office, to the prejudice of any perſon, 
he who is prejudiced by his mifdemeanour,may pre- 
fer an Information againſt him in this Court: Hill, 
23: Car. B. r.' And if be be found. guilty upn: 6 ay 
# iberewpon had., be. may be fined by this Court, 
:and  Jhall. make ſatisfation to the party alſo art 
Seems. Q. If the Court can. put him out of bis Of 
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" The Clerk of the Crown ought not to ſet. his hand 
toan Information. without examining the caulc, for 
- which it is preferred. Paſe. 24-.Car. B.r. For if ther 
.be not ( at leaſt in probabilities) goed matter in Lawy 
.ground an Information upon, the party that doth pref 
8, is ot tobe, aſfiſted and encouragedin it 3 for the Law. 
doth abhor vexanious, and cauſeleſs ſuites, eſpecially i 
Criminal matters, which are more penal than Civil 4+ 
Gions. | | | LED | | 
An Information may be preferred in this Court a- 
gainſt th: Inhabicants of any, Town or Village in, 
Enzl-nt for the not 1epairing the High-waies which : 
by Li.w'chcy are bound to repaire. Mi:b. 1649. by 
| or 
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For this Conrt may an. offences done againſt the Weal 
Publick all England over 
gent 10 do it.” 


— , oo WY. Io 9. 


. Maii,B.S. Q, rationem unde, zt ſeems it is becauſe 
. King is not to be put to charges in any ſuite which con- 
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If otber Furiſdidtions be neglis 
” Ifan Information be preferred at the Suite of the 


, there the Enditment eught to be brought 
app at the charges ofthe party, that we om. 
the Endi&ment 3becauſle it is intended he is to re- 
ecive 2 particular benefit by the convidtion of the . 
Defendant : but if an Endictment be preferredat the 


Suite of the King, there the Endi&ment ſhall be 


brought to tryal at the cofts of the party againſt 


whom the Information is brought, Paſe. 1650. 


cerns the publicks 

Although an Information be faulty in the body of 
it, yet upon a motion the Court will not quaſh it, 
but the Defendant muſt demur to it for its inſuffici- 
enicy. Paſe. 1650. B.$. 24. Maii. But itis otherwiſe 
of Endiftment, tbe difference ſeems to be, becauſe In- 
formations wſe to be preferred for greater offences and 
more pernicions #0 the Common wealth,than Enditiments 
uſually are. 


Tuftice of Peace. 


A man may be a Juſtice of Peace in one part of 
Torkeſhire, and yet not be a Juſtice of Peace in every 
part of the County. Hill. 22. Car. B.r. For York- 
ſhire ir dividcd into divers parts , called Ridings , 
viz«' into the Eaft Kiding, Weſt Riding, and North 
Riding, and be may be a Fuftice of Peace in one of thoſe 
Ridings, and yet not & Juſtice of Peace in another of 
thoſe Ridings 3' but generally a Juſtice of Peace of a 
County, 
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Kegifter 3, ; Or; 


Rag Jo 


1 a deere 
t ork ire, on of the large ext 
berelf ED 3 is thus fe for the more 4 'p ) a 
boner omg 


Pap read jn Coun 


e Was prayed 
Pete py hich, dns! £$. wast hat the p aſs 
the peace was prayed, did. threare 


Wo hw 
| Harte he woul M1 burn down the houſe of him that pray- 
Peace 3. fig uPOÞ that Article it was 'granted, 


il. 21+... od %pox £90. reaſon: > far 
3 wo s be #jps os el 0 4s 706d 
= 


chef oa bg bring bim 8; the Can, 
Ss a < e bound with hint in a recogniſance to 


"theKing to \ keep the peace towards all the Kiags Liege 
tie 's yoo eſpecially towparg'c | tbe party that prajes 


Ws Tatice v ra ought _not-to bind any. perſon 
ho behaviour, upon a general information, 
and if w_ 9p accuſed, doth refuſe to be ſo bound, 
and find Sureties to be of good behaviour 3 yet the 
Juſtice of Peace ought not by the Law to ſend the pare 
- ty to the Gaol for refuſing it. Paſc. 23. Car. B.r. For 
We tbat deſires to, bave one. bound to the gaad behaviarr, 
t (berp ſome particular miſcarriages, whereia the miſe 
ehaviour of the party confifts ; for. accuſatio generalis 
| "ft nulla, for xo defence can be made to it for the incertain* 
« ty thereof. 


The Juſtices of Peace ought by the duty of their 


places to AF end at the Aﬀſjzes, and. at the publick 


, Scſtions of E Peace, held for the County, —_ 
they 


" —_ 
Sm__ * ce Cr toes Moot om. Du aeacf co 
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they are Jaftices. Paſe. 23. Cr. B.g. To diſpatch the 
publick buſine[ concerning the Peace ang good governing 
the County. _. 
" The Cominifſion of Oyer and Terminer doth ex- 
py to thoſe that are Juſticcs of the peace. Paſe.25. 
« B. r. Q, Ihetber it be generally ſoto all, it ſcems 
note _ | | 
” A Juſtice of Peace may actually Arreſtand commic 


es "6... 


* | the parcy topriſon, that doth a Feloay in his own 
' | view,without-any warrant made under his hand and 

& | (cal toarrcli him 3. for there negds not other proof of 
! | the matter 3 but ifthere be an"information made to 

\ | a Juſtice of Peace, that one hath committed Felony, 

1 | there the Juftice muſt make a Warrant under his 
f ron and (cal to Arreft the Felon , and he miy not 

' {| doit by word of mouth. £. 1650-B.S. For it mujt ap- 

' | gear by what authority the party was committed. 

* | It is ufual inthe Crown Office, if one be beund to 

' || thepeace there, to keep him bound to the peacedu- 
; | ting his life. But by K-/e Chief Juſtice, there is no 

: on why this (ſhould be done. 1 3. Miii.1651. BS, 

* | Fir theparty may become reformed, 214 ſ» n1 cauſe to con= 

> | tinue bims bound and bis Suertie- fr [0 long @ time. Tſup= 

. piſe-it is done far the benefit of the Clerks of that ( ice, 

*, | and ſometimes at the deſire of the party, for ſome particu#- 

' | krrezſon, 

7 {| A Juſtice of Peace may require a Bond or Recogni- 
© | ance of a thouſand pound ot one tor his keeping che 

p ce it he ſee caulc for it,in regard that the party to 

" bound, is a dangerous perſon, and likely to break 

./ If the Peace, and to do much miſchief. Paſe. 1652. 

. B. $. For there cannot be too muc\ Caution witd 
in preventing the breach of the Peace in ſuch 
hh Caf eſs 

'l d T::is 
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This-Court will bind one to the.Feace if they (or 
cauſe to do it,although there be no Oath made by a« 
ny perſon agairſt him that is to be bound;that he ggs - 
eth in fear of hiSlite of him. Tri. 1652.B.S.' hor th 
0th if a party is but to manifeſt unto the Court, thay 
there is juſt cauſe why the party ſhould be b\und unto ihe 
Peace.ar'd therefore if the Court be ſufficiently ſati ful 
witbout ſuch an O:th that there is good camſe to bind thi 
party to the rae they may doit without ſuch an Oh; 
For wheretbings are in themſelves manif.ſt,there needs 
evidence #0 wo them. . « 
If one do take his Oath in this Court againſt an 
ther, that he doth go in fear of his life ot him, aid 
prayes the peace"againſt him, he agaiuſt whom the 
ace is thus ſworn, and the Peace prayed, ought to 
be committed.to priſon, if he do not find Sureriesto 
keep the peace, although there be no Articles exhi- 
bited and ſworn againſt him. 1652.B.S. For there af- 
pears ſo fficient cauſe by the Qaib for the Conrt to doit, 
| thengh thcre be ho Articles exhibited,a1 the muſual com|t 
3s 10 Ate . 


Iſſuer. 


If tbe Defenhant give tbe Plaintiff a Rule t 
enter his Iſſue, the Action lrimg in London, 0! 
Middleſex, tte Wlaintiff muſt bring in his Kecod 
into the Sffice, vithin four daies after notire 
rhe ute, and if tbe Action fre in the County, if 
muſt bzing it in befuze the continuance day of 
" that Term,oz in Defa u't tbereof,a ncn-ſuitemoyif 
\ gned and entred. Fer Magiſtrum Liveſay, & aliv 
&c. Pale. 21, Car. ſecundi Reg. 
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3n Ations lying in London oz Middleſex, the 
Defendant. ought nur fo give che Plaintiff rule to 
encer bis Iſſue,vz to try the Cauſe by Proviſo the.. 
ſame Lerm iſſue isjopned,unieſs the Wlaintiff hath 
firſt given the Defendant notice of trpal that Term,. 
and yath made default, and if the Action lye in the 
Countr?, tbe Defendant \þa!ll notgive the Wlaintiff 
arule tv enter bis Iſſue the ſame Term: Jive 18 
jopned. Per Magiſtrum Livelay, & alios Cler.Paſc.21. 
Car; 2di. Reg. 


The Court doth uſe uponamotion, to order that 
good Iilucs bc ſet upon a Sheriffor other Officer, for 
not bringing 1n the body of the party into Court, 
upon a Writ of Hzbeas Corpxs directed ynto him,or 
for not making a good retorn ; but they will not 


_ order what ſum thall be ſer upon him, but leave 


that to be done according -to the cuſtom of the 
Court. Hil/, 21. Car. B. r. For where things are 


| £0 go 08 itt a common way of pradlice, there the Court 


will not make a ſpecial Rae in the Caſe, Iſſnes are * 
tbe ſums of money wherein he is amerced to the King 


for not doing bis duty in bis Office. It ſeems they are cal- 


ked Iſſues, by re:ſon they are to be Itvied out of the Iſſues 


' #nd profits of the Sheriff Lands, 
'-- When llues are (et upon a Sheriff or other Officer 
. by the Court,for the negled of his duty ; and after- 


wards upon ſome reaſons ſhewed to the Court,why 
they ſhould be taken off or diſcharged , the Court 
doth dilcharge them : the Rall ought to be marked, 
to ſhew they are diſcharged, otherwiſe Proceſs may 
.Mlye out to levy theſe Iflues, notwithttanding they 
| V3.5 are- 
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are diſcharged by order of Court. Hill. '22. Car. Br. 
For as the X 4 do appear up _- the Record, ſo tbey can+ 
wot be diſchdryed but upon record 

It an iſſue be not well joyned, itis helped aftera 
verdict, by the Statute of Ferfailes : but if the Hue be 
an mmitctia] Iffue,and a verdict pafſeth, this is er- 
rcncous and is not helped by the Statute. Mich, 23, 
Car. B.r. But there m: ft be a repleader,to the intent there 
may be an Ie joyned, upori which a tryal may be had. 
For the Stainie was made 10 help. defetiive Iſſnes af- 
ter a Verdift , but not to ſupply an Iſſe where there 
Was Hoes 


Jnlges. 


A Judge of the Kings Bench cannot be made by 
Writ, but'by Patent and Commiſſion 3 but he may 
be diſcharged by Writ ſub magno Sigillo. 5. Ed. + 
I 37. 
| 7 horpe Jadge of the Kings Bench, wasat the will 
of the king, tor his body, lands, and goods, becauſe. 
he had dons athing contrary to his Oath. 40. Ed.3,' 

| Judge Inghanewas in Myiſericordia Regis,tor cauling 

- & Recordito be raſed , and making an amerc& 

ment ofa poor man fct at 6. 5. $: 4. tobe but 2-5.4-44 
2 K. 

"The } Judges are tohave-a paper of the Cauſes 
whichare to be ſpoken to in Court, fent unto them 
partictlarly, at five ofthe clock in the evening , 'the 
day before they are to be ſpoken to in Court: Hill 29. 
Car. B.r. That they my have time ts conſider of the buſt 
meſs if tha day, and pr pas to ſpeak to them. a 

Juſtices of Oycr and Ferminer, cannot proceed to 
try ————— ages mes not go” 

ore 
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before themſelves, but the Juſtices of the Gol deli-' 
very may- 1rin.23 Car. B.r. For the Fullices f Gaol-de» 
livery, bave a more general Commiſſion for proceering a* 
gainjt and trying of malefattors, than the Commiſſioners 
of Ojer and {erminer have. $7'Þ 

The Judges of the Common Law,have no ording» 
ry jurildiction ito cxamine Witneſſes in their Chams 
bers, but by the conſent of che parties,and by the Rule: 
ofthe Court thcy nay do it : and there ufeth not to: 
beany croſs cxaminations of the party,but the courſe: 
is, to put the De politions in writing on both parts, 
and then the Judge doth examine the parties upon 
their ſeveral Oathes,, whether their Depofitions 
be true. Mich 23 Car. B. r. Tet by a Kule of Court, there 
may be croſs examinations of the parties on both fides. 

_ Where there do ſpecial and doubtful matters ariſe 
upon the reading ot a Record, ſo that the Court is 
not (for the preſent) ſatished of the Law the Attor» 
neys on both lides ought to prepare Books, vis. Co» 
pics of. the'Record tor the Judges, at the Clycntse» 
qual charge, that the Judges may upon view of the' 
Kecord, the-better c6nſiderof the matters in dif- 
pute. For it #5 the courſe for the Atturneys, to make their 
Chents for topay for ſuch Books in all ſuch Caſes. By 
Rolle Chiet Juſtice. 

' The Judgesof this Court declared,that they would 


' not fit Jonger 1n Court, than till one a clock in the 


afternoon upon the laſt day of the Term, and ſo they 
faid the Common Pleas had done. Trin. 1651. B. 8. 
This was, that the Atturneys might not defer their Cly- 
ents buſineſſes to the laſt of the Term, as too #/wally ſame 
dv,to the great toy! rf the Court, and the prejudice of tbeiv 
Clients, ' WL 


 Feofailers 
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6 LN = 


273 The Praflical Regiſter; Or, ... 


Feof ailer. 


S. if an Iffue be joyned upon a collateral point, 
-cncre be no place allcdged whence the Venue may 
ceme; this is aided by .the Statute of Jeofailes 3 but 
atthe Iſſue be not joyncd upon a collateral point,and 
there i5 no place alledged from whence the - Venue 
may come, 1t-i5 not helped by the Statute. Mich. 2 2:. 
Car. Be re Vid. tbe Statute. 


Interrog atory. 


One who is by the rule of the Court to be examin- 
ed upon Jnterrogaterics, ought to attend the Maſter 
of the Offee,who is to examin him within four dairy 
atter the Taterrogatories are put in for him to be cx. 
amined upon. Mich. 22+ Car. Þ. r. For the ſpeedier df- 
patch of Jujtice, andbe is nt bound to atiend before, 
Pa! be may have ſufficient ting, ta prepare to arr 


 Intendment and Intentions. 


The Law doth not puniſh any. one for- the Inten- 
tion to do 1/1, if che Intention be not put in executi- 
on, eXecPt it be in the caſe of Treaſon for there In- 
tentions, if they be clearl y proved by circurnſtances, 
ſhal} be puni:hed equally as if they had been put in 
EXEcution. Tri. 22+ Car. B. r. But this as only in 
bigb treaſon, and is dwne in _tcrrorem, ut pena ad 
Pauc:'S. Metus ad omnes, ts deter men from that odious = 
offences -and of ſo hi;b a nature , being not x 
gainſt 


- 


—  2he IcCCOM WIzID < 


/ waa 


ainft the perſon of one ſole perſon, but even againſt tha 
Gol Kin dom, which would ſuffer by it, Pa they pres 
is execution. | 
There ſhall. not be intended to be more than one 
Pariſh in a City , although there be many cxcept 
the contrary bc ſhewed. Tin. 24: Car. B.r. For is. 
73 10s of the eſſence or conſtitution of a'City, to eonfift 
of move Parifhes than one, but ibere mzy be a City 
thet bath but one Pariſhin it, as the City of Rocheſter 
in'Kent , in which is 'only the Pariſh of Saint Nie 
cholas. 

If one be bound in at Obligation to F. $. inacer- 
rain fum of money , and in the ſolvendem of the 
Bond, it is not expri fled unto whom the money thall 
be paid, the Law will intend it is to b» paid to the 
Obligee, Paſc. 24.” Car. B. f. Becauſe no o1ber perſon 
is particularly named, nts whom tbe payment ſhould be 
tiade 3 fir 2 ſhall be intended, 1he money was to be 
- peid-10-Jome boy, and there being no perſon particulariz+ 
'ed to whom it ſhruld be paid, it is but reaſonable it ſhwld 
be paid to the Obligee. $1 it is if there be no time limited 
for the peyweemt of the mmey, the Law ſaith, it ought to be 
paid preſently. 

A Court which is pleaded (generally ) tobe held 

*ftrundum conſuetudinem, (hall be intended to be held 
according to the Common Law 3 but it it be pleaded 
to be held according to a Cuſtom, whereof the mes 

' mory of mans not to the contrary,it ſhall be adjudgs 
ed tobe a Court held by Cuſtom. 7ri1.24.Car. B.r.For 
« Cuſtom muſt be ſo perticularly pleaded, but a gener 
Crftom 1s Common Law. 

If the Plaintiff do plead, thatthe Defendant did 
become bound unto him per Obligationem ſu1m , 10 
ſhall be antended,that this Obligation was ſealed and 

dc<livercd 
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defivered untothe. Plaintiff, Mich. 24. Car. B.y. Fog | 
elſe be did n«t become bound unto bim by bis Obligation, © 
for an Obligation that is not ſealed and delivered: is no 
Obligationguar is the Obligee bound by it, and he netd.uat 
Fiead that it wy. ealed ang delivered, ih He 
+ " The Intezt of the parties ſhall not be implied. > 
inſt the dirs: Rules af the Law, 5. Feb. H-1L, 1649. 
i. For an Intent is but to-begmeſſed. at, and doth nat 
certainly appear'; but the Laws, diveft and. plain, ang 
therefore it ſhall not be preſkmed, the parties did meay to 
do any thinſ agowiſt Law where their Intent dub not ap- 
Star by exprejſi words > for tbe Law duth alwajes make 
thar8ablevonftrutions of doubtful Ma;ters. 


© Inpoſplility. 


. -.: Athing which is Impoſlible.in the Law, is all one 
. with a thing which is lmpoſliblc in nature. 21.:Car. 
\B. r. For the. Comm Law ir not coxtradidiery in any 
' #bing tothe Law of nature,but agrees with it in all things 
and may beſt t» be. the ſame in ſet with .it, and ſo 
ſhould all good Lawes be. 


: 85} x Inpropriation- 
-. Am Impropriation.caunot be made but by the Li- 
- eenec of the/King, although the Pope did formerly 
- ufurp that authoricy.inthis Dominion. Mich.1 649 B. 
', Sup. 414 the King may do it as be hath ſupreme authori- 


1yinall Eccleſiaſtical, as wel! as civil matters, within his 
dominions, See- the Statutes in this caſe. 


= 
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3 Livery and Seiſit- 


Corporation cannot make Livery and Srifin to 
A pals away the Freehold Lands belonging to 
the Corporation, but they tay make. a Letter of 
Attorney to another, under theircommon Seal, to 
make Livery and Seifin for the Corporation. Mich. 
23: Car. B.r. For Livery and Seifin muſt be m—_ 
ote, and #0t by a multitude. And a Corporation can 
no Aits but under their Common Seal. 

It a T<uant for years of Land, do conſent that 
Livery and Scilin ſhall be made of the Land let unto 
bim, unto him that hath purchaſed the reverlion of 
thole Lands, and it be made accordingly, this is a 
good Livery and Seifin to make the revertion pals z 
although that the Tenant for years do not go off 
from the Land at the time when the Livery and 
Sim was made, but was then in aual poſleflion of 
it. Mich. 23. Gar. B. r. For his Term is ot fancies | 
by the Livery : For only the reverſion paſſeth, and his 
Aſent amounts but to an Attorument to'bim, to whom 
the Livery is made, 

It a Deed of Feoffment be made of Land, Haben- 
dum 2 die datus, and the next day after the date of 
the Deed, the Feoffee gives Livery and Scifin of this 
Land, this is a good Livery and Scifin 3 but if this 
Livery and Sciſm were made by an Attorney, . Nz# 
eeratur. Mich. 23. Car. B.r. A thing; thar is to 
take effect, 4 die dats, is not to take cftect until the 
next day after the Deed bears date. 

A. makes a Leaſe to B. for lifz, Hibendicm 4 die con- 
jeflionis, and Livery is made by 4- himſelf a month 
after, and it was there held that the Livery was 

Aa good, 
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good.it being made by the Feoffer himſelEbut if ichad 
been executed by Letter of Actarney, then nil ofe- 
ratur, by this future Livery. Smith and Boles cafe, 
Croos. Face 4.53. 

One may give Authority by.-Paroll unto another, | 
to take Livery and Scifin of Lands for him 3 andif 
ſuch Livery and Scifin be taken according]y, it is 
good. By Rolle Chief Fuſtice. Mich. 1650. B.$, 
For this ſhews his aſſent to take the Lands by the Livery 
and Seifin, and the other is but as a Conduit-pipe to 
convey the Land unto him from the Feoffer. 


Leaſe, Leſſor and Leſſee. 


If one take a Leaſe by Indenture for years of a rus 
nous houſe, or that wanteth Reparations, and do 0- 
'venant in the Leaſe to leave the houſe at the endot 
the term in good repair, he is bound to do it, and an 
Aion of Covenant doth: lie for the Leflor againlt 
Him, ifhe do itnot, 21. Car-B.r. But if be bad. 
29t covenanted expreſly to do it, be had not been bound 
by Law to doit- For the Law binds not the Leſſee to 
leave the thing lett in better condition then it was whett 
#t was firſt lett unto him, except be bind himſelf by at 
expreſs Covenant to dy it- 
ALeaſc which is only voidable, and not abſolutely 
void, mult be made void by the Leflors re-entry 3 but 
if a Leaſe be abſolutely uoid, there needeth no res 
entry. 21+ Car- B. r. That is ſaid voidable which may 
Se made w9id, if the Leſſor will, and may be continued, 
if bepleaſe, at his eleflion the Leaſe is made void by 
re-entry, and putting out the Leſſee, or elſe it is comti® 
uued or affirmed by receiving the rent, and thereby ac* 


kwowledging bim jtill for his Tenant: | 
| | Where 
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Where the: Freehold of Lands in queſtion, iri at 
AQion of Treſpaſs and Ejectment is entire,although 
theſe Lands be lett out to ſeveral perſons tor years by 
ſeveral Leaſcs, if he whole title is concerned and doth 
intend to try the Title of theſe Lands, do ſeal a Leaſe 
of Eje&tment upon the Lands: only that are in the 
effion of one of the Tenants that holds parcel of 
theſe Landsz This isa good Leaſe, to try the title 
of all the Lands : But if the Free-hold of the Lands 
in queſtion, be not an entire Free-hold, tucha Leaſe 
ſcaled upon parcel of the Lands in queſtion, is not 
good to try the title of all the Lands. Paſe. 23: Cars 
B. r: For ſeveral Free-bolds muſt have ſeveral Leaſes to 
try them: becauſe they are the Right and Titles of ſex 
veral perſons, or may be held by ſeveral Titles. 

A Leaſe for years, although it be a very long 
Leaſe, cannot be entaiPd (but may be affigned in 
 Fruſt to ſeveral uſes, which may be an entail ineffe&t) 
for the nature of a Chattel cannot be turned into an . 
Inheritance. Hi. 23. Car. B.r. Which would be 5f 
fuch a Leaſe which is but a Chattel, might be entailed: 
for an eſtate entail 1s an Eſtate of Inheritance yet in 
Chancery they do often make good ſuch entails made by 
Will. 

A Leſſee for years is not bound to repair the houſe 
lett unto him, which is burned by accident : if there. 
be not a ſpecial Covenaut in the Leaſe, that he ſhall 
leave the houle in good repair at the end of the term : 
But if the houſe be burned by the negligence of the 
Leſſee, or his Servants, Wite, or Children, he ſhall re« 
pair it, although there be no ſuch Covenant in the 
Leaſe to do it. Paſc. 24. Car. B. r. For by tbe Leſſees - 
Covenant, it ſhall be intended, that he took, notice of 
what accidents might bappen, and bis Covenant yo 

Aa'2 e 
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be taken 


another, is puniſhable in Law. 
In a Leaſe for years by Indenture the term is not 


generally, and without exception, and ftrongeſt 
againft bimſelf 3 for negligence which is. prejudicial to | 


certain before the habendum & tenendaum in the Leale.» } 


Term. Trin. 24+ Car«B. r. Foy though it do appear bes 
fore the habendum & tenendum, that the Lands in the 
Leaſe mentioned are demiſed unto the Leſſee, yet it doth 
not appear for how many years they are demiſed, nor 
when the Leaſe is to begin, nor when to end, until it is 
declared in the habendum. ; 

One may raiſe an Eſtate for life in Lands to ano+ 
ther by way of uſe, (viz. by covenanting, with 4. B. 
in conlideration of natural love and atfe&tion, &c, 
bat a Covenant in conſideration of affeion only, or 
for money only is void, and the Eſtate ſhall never rilc 
upon it, to ſtand feiſed to the uſe of F. 8. for and 
during, the natural life of F. S.) without Livery and 
Scilin. Mich. 24. Car. B-r. For the Eſtate is executed 
71 the ceſiuy que uſe, by the Statute of "Uſes of 32H 
without Livery. 

It one be in Poſſcflion of Lands of another, and 
hath uſially paid a Rent unto him for theſe Lands, 
_ although it cannot be expreſly proved, that the 
| Lands were demiled at will to him that is thus in pol- 
{fſion of the Lands, that is, that he thould hold 
them as long as both partics ſhould pleaſe, yet this 
holding of the Layds ſhall be mitgrpreted to be bya 
Leaſe at will. Mich. 1650. B'S. For it ſhall be 
preſumed that be in poſſeſſion doth hold the Lauds, and 
that the owner of the Lands did receive the Rent fot 
thoſe Lands upon ſome Contratt made between the par- 
tics, for holding the Lands for ſome term, and fur pay: 
ing of ſuch 2 rent for them, and a leſs time cannot be 
ſuppoſed, then to hold them at will. lf 
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- Tf onemake a Leaſe for years, ahd after the-Le(- 
for enters upon the Lands lett, before the texm. 1s ex+ 
pired or determined, and doth make a Leaſe of thele 
| Lands toanother, this ſecond Leaſe is a good Leaſe, 
» I until the firſt Leſſee doth re-enter. 2+ Maii. Paſcs 
* | 1650. B. S. Andthen the firſt Leaſe is revived, and the 
* | firſt Leſſee 32 again in poſſeſſion by virtue of the fir leaſe. 
| Althougha Leſſee for years do loſe his Indenture 
X of Demile, of the Lands lett unto him, yet he ſhall 
| not loſe his term in the Lands lett by the Indgnture, 
which is ſo loſt, If it can be proved any way, that 
there was ſuch.a term lett unto him by Indenture, 
| and that it- is not determined : fo it is of any other 
Eſtate in Lands, if the Deed that created the Eſtate 
t | be loſt, if itcan be proved, that there was ſuch a 
ed made, and that ſuch arf Eftate was conveyed 
by the Deed. Paſe. 1650. 14+ and 15, Maii. 1650+ 
BS. For the Ejtate in the Lands is derived from the 
Party that made the Deed,and not from the Deed,otber- 
wiſe then inſtrument ally and declaratively, to ſhew his 
mind and intent that conveys the Eftate,as alſo the mind 
and intent of him that receives it, and the lofing of the 
Deed can makg ng alteration hereits 


- —_ __—_ a :- 


Liberty. 
Matters which do c@ncern the Liberty of any one, 
ought to be determined as ſpeedily, as lawtully they 
may be. Trim. 22. Car. B. x. . For liberty is counted 
pery precious,and exceedingly favaured in Law, not onl y 
in reſpeft of the particular profit, which every one ob- 
rj tains by bis Liberty, but alſo in reſped of the Weal- 
* | Publick; For one in Priſon is diſabled to be wſeful to 
= Simſelf, or any other 3 and every good Subject is uſeful 
& well tothe publick, as to bimſelf. | 
| Aa 3 Wheys 
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Where any thingis fhiewed to be done within a 
Liberty ora Franchiſe, there it 1s not neceſfary th 
- ſhew within what County that Liberty or Franchiſe 

doth lie- Trix- 23- Care B« r. For the Franchiſe hath 
#0 relation to the Gonnty. | 


Leet. 


Tf a Court Leet do not chooſe a Conſtable to ſerve 
within that Leet,the Quarter-Sefſions of that County, 
where'that Leet is, may chooſe one. Mich. 22-Car.B-r. 
For the Cammorn-realth muſt not be unſerved, and it 
much concerns the Peace of the Common-wealth, but 
more eſpecially of the County wherein the Leet lies, to 
bave ſuch Officers choſen. © E I4"GO0Y 
' Q- Whether a Court Leet may enquire of private 
Aſſaults and Batteries, if there be no blou-ſhed in the 
caſe ? For Bacon Fuſtice, and Walker Apprentice of 
the Law of the Inner-Temple, beld that a Court Leet 
might enquire of them. But Rolle Faftice held the 
contrary. Pac. 24. Car.B. r. Becauſe they are attions 
able to the Common Law only, by the Parties zmured, 
and are not publick, offences againft the publick, 


Limit ations 


If a Limitation of an Eſtate in Lands be uncertain, 
ſucha Limitation is not good in Law,but void. Hill 
22. Car. B. r. For the Law cannot tell what conftru- 
Aion to make of ſuch a Limitation, by reaſon of the in- 
certainty of it, #uor how to dire the eſtate limited, and 
therefore the eftate ſhall remain as if there had been no 
Jach limitations 
There is a difference between a condition pu 
f 4% ent, 


dent, annexed to an eſtate ſubſequent to this conditi= 
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on.and a Limitation ſubſequent annexed to an Eſtate 
preſcntly velted.. Hill. 22. Car Bey. - Inreſpedt of the 
incertainty of the former eſtate andthe: certainty of the 
latter eſtate, which bath no dependency wpon the limi- 
tat0#s | 
A thing that is expreſly limited in a Will by plain 
words, ſhall not be. afterwards made incertain, by 
gencral words which follow in the faid Will. Hill. 
23- Car. B. re For that were to encounter a thing that. 
is rm and certainly knownwith that which is obſcure 
and doubtful; and to make doubts inſtead of clearing of 
them- 
- A Limitation of -an Eſtate to begin after the de- 
termination of an abſolute Eſtate in Fee-ſimple, isa 
yoid Limitation m Law, for if the Law ſhould ſuffer 
ſuch a Limitation to be made. this would be toſuffer 
ods to be made, which the Law doth abhorz 
ut yet a Limitation of an Eſtate to begin after a 
Fee-1mple upon a Contingency, 15a good Limitati= 
On. 19+ April. 1650. B. $. For ſuch an Eftate in 
Fee may never take effed, and ſo it is not au abſolute 
Eftate 211 Fee-ſimple. And ſo is Pell and Brown Caſe 
in Cro, Jacobi. 


« 


London. 


By the Ancient cuſtom of the City of Loydvn, there 
ought to be but four hundred Carmen allowed with- 
In London. Hill. 23. Car. B. r. But now that number 
may be encreaſed.if there be occaſion to have more- 


Aa 4, Latitat- 
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Lat it af . 


In the Caſe of 4bbot againſt Camby, Hill. 1656. 
B. S. It was ſaid bythe Conrt that a_Latitat cannot 
iſſue ont of this Court into the County of Middleſex, 
 forit is againſt the very ſuppoſal of the Writ, but it 
muſt be a Bill of Middleſex, which 3s in the nature of 
4 Latitat, 

* A Latitat out of this Court is in the nature of an 
original Writ, or Clam fregit,by which they proceed 
upon in the Common-Pleas. Mich. 1649, B. S. 
And is of Antiquity beyond the memory of mane 


P—- 


ED, com — 


Mareſchal. 


He Mareſchal of the Marcfchalſea of this Court 

TL is intended to be always in Court, while the 

Court js ſitting. 21-Car.B. r. For it is bis Office to be 

always attending upon the Court to execute bis Office 

in relation to the Conrt upon all occaſions that may fal 

out ſitting the Court. And be 1s finable for bis abs 
fence. Hill. 21. 21d 22. Car. 2+ Regis 3n B. r. 


- 


Monſtrance. 


? 


None ſhall be compclled to ſhew a thing in plead- 
ing, which by common intendment they cannot have 
knowledge of. 22. Car. B. r. 38. H:. 6-f: 3- For the 
Law doth not require untcafonable things to be d'nes 


Mutton 


Motion to the Court. 6: 


Monday is aſpecial day for motions in this Court 
by the ancient courle. - I ſuppoſe it is ſo, becauſe the 
Court and Councel cannot be ſo well prepared to 
ſpeak in ſolemn matters on that day, in regard of the 
Lordsday which immediately precedes. Mich. 22. 
Car, Br» Tet motions are made upon any day, as the 
buſineſs of the Court of the day will permit- : 

One ought not to moye the Court fora thing 
againſt which they have delivered their opinion. Trim. 
22- Car. Br. But ought to reſt ſatisfied with the 
Juggment of the Court,end toſubmit thereunto« 

monies be upon a motion ordered to be broughe 
into the Court, and are accordingly brought in, they 
qught not to be taken out of the Court, but upon a 
motion, and rule of the Court made therein. Hill. 
22+ Car- B. y. For when they are brought into the Court, 
they are in the cuſtody of the Court, and to be diſpoſed of 
by their direftions only. 

Ifany thing be moved to the Court upon a Re- 
cord, if the Record upon which the motion is made 
be not in Court when the motion is made, the Court 
will make no Ruleupon ſach a motion. Hzll. 22. 
Care Ber. For the Court will be ſatisfied by the Re- 
cord, whether the matter of the Record upon which the 
motion is grounded, be ſo as is ſuggeſted by the Conncel, 
qud will not reſt upon ſuggeſtions made at the Bar \ For 
the Court judges not upon allegata only, bat upon alle» 
gata & probata. 
| If there be divers Rules ef the. Court made ina 
Cauſe, and the party intends to move upon theſe 
; Rules, he muſt produce the Rule that was laſt made 
in 
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in the Cauſe, and move upon that. Paſe. 23. Car, 
B. 7+ @ let it is neceſſary alſo to have allthe Rules made 
inthe Cauſe, to ſatisfie the Court how the Cauſe ſtands 


34 Court, 'and how it hath been proceeded in from time 


20 tine, and bow the Rules dependupon one gnotber; but 
the laſt Rale is the moſt material. - - 

- One party ought not to ſurpriſe another by a mo« 
tion in Court, but he ought to- move in ſuch conve+ 
nient time, that the" other party againſt whom the 
motion is made, 'may have time'to be heard, and to: 
make his Defence. ' Paſe. 23+ Car. B.r. And this the 
Gonrt will rate . . 

It is againſtthe Rule of the praQtice of this Court 
tomove matters itt Law upon the laſt day of any 
Term, except it be where the caſe'is peremptory, or 
of neceſlity to be moved then. Paſe- 23+ Car- B. r- 
Beeaiiſe the other Party cannot have time to makg hit 
Defence by an[wering the motion, and that day is alſo a 
day appointed chiefly for motions, toprepare buſineſſes 
againſt the next Term to come. © F, 

One ought not to move the Conrt for a Rule for a 
thing to be done, which may by the common _Rulcs 
of praQice of this' Court be dane without moving 
the Court for it, much leſs ought the Court to be 
moved forthe doing of that which is againſt the 
common Rules of the praCtice of this Court. 24-Cars 
B. ry. Forthe Court is not to be troubled with, at 


the Clyent put to 1he charge of needleſs motions, nor of 


motions at to be granted, and the former ſort of ſuch 

kind of motions do favour of ignorance, and the latter 

of too much preſumption 3 the former are to put the Court 

to needleſs trouble, andthe latter are moved againſt the 

bonour of the Courts 

— Whena thing queſtionable between the parties 19 
; £9 
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to be moved to the Court, for the ſetling thereof ; he- 
that intends to-move it, mult give the adverſe party 
timely notice of the ſame (as near as he can) when he 
will move it. Mich. 1650. B. $. Andupon what be 
intends to move, that he may be prepared to anſwer the 
motion at the time when he moves, for the quicker 
diſpatch of buſineſs, . and for the ſaving of furthes 
ebarges- | | | 

Ie: a Rule of Court was grounded npon an Afe- 
davit, he that will move the Court to make the Rule 
void, muſt when he moves produce the Aﬀdavit in 
Court. Fl. 1649, 22. Feb. B. $. That the Court 
may be informed upon what grounds the Rule was made, 
and whether there becauſe ſhewed upon the motion, ſuf= 
ficient to induce them to vacate the Rule. £ 

It is againſt the courſe of praftice of the Court for 
any perſon to make a motion in his own Cauſe. 24. 
Maize Paſc. 1650. B. $.* $9 ſid in one Thurſton aud 
Maſons Caſe, viz. for a Connſellowrto do it 3 yet of latter 
times it hath been ſoinetimes ſuffered to be fs 
' When the Court doth granta thing to one upon 2 
motion, which was in the power of the Court, either 
to grant, ornot to grant it, the party that hath his 
motion ſo granted unto him, is by the Rules of the 
Court to pay ; 24 to the box for1t all the Term tilt 
the laſt day thereof, and the laſt day he is to pay 
25 1650. B S. Whieh money is given to the Priſoners 
of the Kings Bench Priſon, as it is ſaid. 

It is not uſual to move fora Tryal at the Bar upon 
the laft day of the Term. 2. Fulii. 1650. B. S Nor 
for the Secondary to make a Report, nor for a Prohibi= 
t104,nor to vacate a Judgment, or ſuch like caſes of diſs 
Þnte, except both parties be in Court, and are contented 
wth the motion, and prepared to ſpeak, in it 3 and if 
—_  - | ſuch 
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ſuch motions be made, the Court will make no Rule up- 
on them. 

The three laſt days of che Term, if it be not an 
Iſuable Termare appointed tohear motions only,& 
not other buſineſſes, except they be peremptory, or 
apon other ſpecial mo But if it be not an 
Wible Term, then the two laſt days are only for the 
hearing of motions; for in thoſe Terms there is leſs 
occalion for motions then in Iflue Terms. 30. Fan. 
1650. B.S. The Iſſue Terms are Hillary-Term, and 
Trinity-Term3 and they are focalled, becauſe though 
#here be Iſſues joyned in every Term, yet not ſo many by 
much, as in theſe Terms, in regard of the Cauſes which 
are to be tryed ( all England over) at the Aſizes,wbich 
do follow inthe next -Vacations after the ſaid Terms, 
Viz. the Lent-Aſſizes, and the Summer-Aſſizes, as they 
are commonly called. 


Motione 


In the Caſe of one Topleſs verſe Rag. Hill. 1657, 
It was ſaid that one ought not to move for ſeveral things 
24 one motion, and therefore upon - a motion that one int 
on Ejeftment might be made party to defend his Title, 
 andthat he might alſo imparl to the next Term, the 
party was admitted to be made a party, and ordered ta 
move again at another time for animparlance- 

By Gly: Chicf Juſtice,, it is not the cuſtom of the 
practice of the Common Pleas for a Serjeant at Law, 
to move for a Clark of the Court, and afterwards for 
his Clyent. Mich. 1655. B. $. For it ſeems it is not 
#1tended there, that he doth move without a Fee for 4 
Clark of the Court, and therefore if he ſhould be ſo 
beard be would bxve a double motion at one time,which 
#9 Court d1th allow > but in this Court it is —_ 

| ones 
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tone, ſo that it ſeems tbe Coutncel here are more civil ts 
the Clarks of the Court, then they are in the Common 
P leas - 


Man-ſlanghter. 


A Grand Jury may find a Bill of Man-ſlaughter to 
be Billa vers per infortuninum. Palc. 23. Car. B. r.Q- 


Mortgage. 


If Landsbe Mortgaged to one, the intereſt in Law 
in theſe Lands is in the Mortgagee before the 'for- 
feiture of them. Mich. 23. Car. B.r. For be bath 
purchaſed the Lands upon a valuable conſideration, as 
the Law will intend, and though the Mortgagee may 
redeem them, in eſpe of the agreement betwixt the 
parties, yet it is not kyown, whether he will do it, or 
ws; bor it is in bis power todo it, or not to do it, and 
if be do it not, then the eſtate is abſolute in the Mort- 
gagee without any other aft to be dont to paſs the 


Ettates 
Meſſuage- 


One Meſſuage cannot be appurtenant unto another 
Meſſuage. Paſc. 24. Car. B-r. For a Meſſnage is 
an entire thing of it ſelf, and therefore cannot be appur- 
tenant to another thing > for that which appertains to 
anothe® thing, may be ſaid to. be part of it, and ſo 
nos entire of is ſelf. 


Non-ſute 
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Non-ſutes 


T JF Pon a Tryal, when the Jury comes in todeliver 

[I in their Verdi, and the Plaintiff is called to 
hear the Verdi; If he-do not appear after he is 
thrice called by the Crycr of the Court, he is tobe 
Non-ſute, and the Non-ſute1s to be recorded by the 
Secondary, by the direction of the Court, at the 
prayer of the defendants Councel. Hz. 21. Car B. r, 
For the Court will not order it to berecorded, except the 
Conncel pray it for the Clyent. 
| Whena Plaintiff is Non-ſute, if he will again pro- 
ceed in thefſame Cauſe, hemult put ina new Decla+ 
ration, and cannot proceed upon that Declaration, 
whereupon he did proceed in the Cauſe, and wherein 
he became Non-ſute. 22. Cars B. r. 16. Ap: 1650 
B.S. For by his being Non-ſute,it ſhall be intended that 
'be ha@ no cauſe of Sute as be declared in, and fo that 
declaration is void, and he hath no day in Court 

The King of Spain hath been Non-ſiuit in England. 
Mich. 22. Car. B. r. And this ſtands with reaſon, for 
if a foraign Prince will take the benefit of the national 
Laws here, he muſt proceed and ſtand to the Rules and 
orders of the Court wherein be prefers his Ation- 

It the Plaintiff will not proceed upon his Declara-" 
tion, as he ought to do by the Rules of the Court, the 
Dctendant may Non-ſuit him. Mich. 16 45+ B. S.Q-, 

Although upon a Tryal the Plaintiff be called to 
hear the Verdict, and do not appear to hear the Ver- 
dick when heis called, and thereupon' the Court di- 
rect the Secondary to record the Non-ſuit3' yet if at- 
terwards the Plaintiff do appear, before the Non-ſuit 
bz actually recorded, the Court may proceed to _ 
ene 
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the Verdi. -Trin. 1651+ B. $.. For it is not a Nons 
ſuit until it be recorded by the Secondary, and then it 
is made part of the record, and is in the nature of a 
Fudgment againſt the Plaintiff. ' 

It the Plaintiff be not ready at the Tryal with his 
Record when — is called, the Court may call 
him Non-ſuit. By Rolle Chief Juſtice. 1651+ B. 8: 
For it ſhall be indended,be will not proceed in his cauſe 
any further, yet ſometimes the Court hath ſtayed a 
while in expeGlancy of bis putting in his Record. 


Nolle Proſequi- 
Upon part of a Record- 
A Nolle Proſequi is, where there are divers Iſſues, 
or an Ifſueand Demurrer in one cauſe joyned be- 
tween the Plaintiff and the Defendant, and the Plain- 
tiff enters upon the Roll, a Nolle Proſequiz That is to 
ſay, that he will not proceed upon one or more of the 
Iſſues or Demurrer joyned yet he may notwithſtand- 
ing ſuch Entries, proceed to Tryal upon the reſt of 
the Iſſues. HI. 23. Car. B. r. Or to argue the De- 
murrer 
Nuſances 


A Nuſance made ina Port or Haven by the finking 
* of a Ship there,ought to'be removed by the owner of 
the Ship, and if he do it not, he may be indicted for 
it, as for making, a common Nuſance. 21+ Car. B. re 
For it is prejudicial to the Common-wealth in binder- 
ing of Navigation and Trade. 
An Action upon the Caſe ought to be brought a- 
g2inſt one that makes a private Nuſance,and he ought 
not to be endicted for it. Paſc.23- Car. B-r. For Ex- 
didtments ought to be in the Kings name, and do«pre- 
, ſume 
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X fume to be preferred for offences done" againſt the pub- 


lick, and not for private injuries. 

. bv common Nuſance may be abated or removed by 
thoſe perſons who are prejudiced by it. Paſce 23. Care 
B. r. And they are not compellable to bring atlions to 


remove them. Aj 
Nomine Pant. 


. A Nomine Pene for the non-payment of a Rent, 
ought to be legally demanded, if the Rent be behind, 
as weil as the Rent is to be demanded before the gran- 
tee of the Rent can diſtrain for it» 21+ Cars B. x. 
For the Nomine Porne is of the ſame nature as the 
Rent is, and is iſſuing out of the Land, out of which the 
Rent doth Iſſue and ſavour of the realty- 


Notices 


The Plaintiff and Defendant are both bound at 
their pen], to &ake notice of the general Rules of pra- 
dice of this Court 3 but if there be a ſpecial particular 
Rule of Court made for the Plaintiff, or for the De- 
fendant, he for whom the Rule is made, ought to 
give Notice of this Rule unto the other; or elſe he 
is not bound generally to take notice of it, nor 
ſhall bein contempt of the Court, although he do 
not obey it. Paſc. 24+ Car. B.re Mich. 1649. B« $: 
For general rules are the general prafiice of the Court, 
whereof every one muſt take Notice of that bath to do 
there, but particular rules are made upon particular 
and extraordinary matter, happening in the proceed- 
ings upon the motion of one of the parties made to the 

Court, of which the other may be ignorant, and there- 
fore is to have notice of them given unto hime 
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 TheCourt is bound Ex Officio to take Notice of # 
matters which do appear upon the Record depending 
betore them 3 but of matters Dehors, viz. to Fas 
the Alkganack for days, and to compute times men- 
tioned in the Record, they are not bound Ex Officio 
to doit. 21+ Car. B.r. 24. Car- B.r. 'Q- Tamen. 

The Court is not bound to take Notice of the new 
ſtile, but of the old Engliſh ſtile. 21. Care B. rv» For 
the old is 1hat whereby all accounts inthe Common Law 
are guided, and not by the new which is Foraign, and 
goes ten days before the Engliſh ſtile or account 3, the 
old ſtile is called the Julian Account, and the new file 
zs called the Gregorian the former was made in the 
time of .Julus Cxlar the Emperonr, the latter inthe 
time of Pope Gregory the 13. | _, 

The Plaintiff ought to give the Defendant eight 
days Notice excluſive, before he executes his Writ of 
Enquiry of Damages, ſo it is upon a Nifi prizes Try* 

al in Loxdoz or Middleſex,orelſe the Court will quaſh 
It, although he have exccuted it, and put him to a 
new Writ of Enquiry, or a new Tryal upon payment 
of the Defendants coſts, upon the motion of the 
Defendant made to' the Court of his want of ſuch 
Notice, and proof thereof by Aﬀidavit,Trin22-Cars 
B. r. and Paſc. 1652- B. r. Excluſive is meant, that 
the day upon which the Notice is given, is not to be one 
of the eight days, but the Writ 1s to be executed upon 
the ninth day and ſo long Notice is to be given that 
the Defendant may have time ſufficient to defend bim- : 
ſelf by bis Councel, and Witneſſes, upon the evidence gis - 
ven againſt him before the Sheriff andthe Fury, by the 
Plaintiff. Kz 

The Common Law doth not take Notice of the ins 


kent10ns of the party todo any unlawkul At, except 
; it 
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rhe incafe of high Treafon. Trix. 22. Car. B. r. For 
mans Law is t6 regulate the words and Aftions of men, 
and not the thoughts, of which it cannot have conu- 
ance: But Gods Law extends tv the thoughts, and 
"#ends to the regulation of them alſo. 
 "Fhis Court is to take Noticc'of a general Statute, 
'viz. facha one as concerns the publick z for that is 
for the titne in the nature of a Law, but not of a 
particular Statute, which concerns ſome particular 
perſons only in their private intereſts. Mich. 24 Car. 
B. r. Except ſuch particular Statute do appear befare 
them by pleading or otherwiſcsfor then it becomes matter 
of Record. 
© Tfa Detlaration be'put into the Office, although it 
be.not filed, yet is the Defendants Attorney bound 
to take notice of it. Mich. 22. Car. B. r. For it 
the Duty of the Plaintiffs Attorney, 'only to put the 
Declaration into the Office, aud the Officer in the Office 
# tofile it, and though it be not filed, yet may the De- 
fendants Attorney taky a Copy of it- 

None is bound by the Law to give Notice to ano- 
ther of that which that other perſon may otherwiſe 
inform himſelf bf. Mich. 22. Car. B.r. Except he tye 
himſelf by ſpecial covenant and agreement to do it 3 for 
the Law will not put anunneceſſary trouble upon any 
man without his own conſent. 

It one do commence an Action in this Court a- 
gainſt another,and jonis Ifſue,& yet doth not proceed 
to a tryal in his ation, by the ſpace of a whole year, 
next after he began his Suit, he ought afterwards by 
the Rules of the Court, to give the Defendant one 
whole Terms Notice that he will try his cauſe, before 
he ptoceed toa tryal thercin. Mich. 22. Car. B.r- For 


bis delay might give occaſion to the Defendant 30. cot- 
| ceive 
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veive that be intended ta let bis Attion fall, and'ſo to 
negled to makg proviſion for his Defence at the Tryal; 
and therefore it is but reaſon that he ſhould have more 
#hen ordinary Notice in an extraordinary caſe. | 


. If Notice of Trpal be giben in London gz 
Middlcſcx, and not tryed that fitting, the Plaintiff 
"may trP it the next fitting upen tbvo days Notice, 
but ifnot tryed at tbe next fitting. then new Ne« 
tice [is b? given as ar the firſt., viz. Eight days» 
Per Magiſtram Liveſcy, & al, &c., P. 21+ Car. 24 
Regis. "_ 


If a caufe bath continued four Terr's Titþcut 
poſecution befoze Iſue joyned, tbe Defendant 
is to bavea Terms Notice to plead , c. be- 
foze Judgment can be entred by default 3 if after 
Iflue joyned, a Terms Noti-e of Trpal. Per Magh- 
{irum Liveley, & al: &c:P. 21+ Car. :: Regis. 


If Notice for a Trya! be given to the Defendant 
himſelf, or to his Attorncy, this is a good Notice 3 
but if Notice be given thcrcot to the Councel of the 
Defendant, it is not a good Notice: Hill. 22. Care 
B. r. For Councel are not b1und to take Notice of ſuch 
a warning for a Tryal, #or to give the Clyent Notice 
thereof And it may be though one have been formerly 
of Councel with the Defendant in other buſineſs, or in 
the cauſe to be tryed, yet he may not be of Councel at the 
tryal 5 nor is it the part of a Councellour to ſollicite his 
Clyents buſineſs, but to give Notice is to ſollicites 

The Plaintiff and Defendant are both bound to 
take Notice of ſuch Rules of the Court as do concern 
the procecdings of their Caule, at their own perils. 
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'Hhall- 22+ Car. B.r- For if they know them not, yes © 
they may inform themſelves by their Conncel and At» + 
tornies. . But this is only to be underſtood of the genes * 
ral Rules,and not of particular rules made upon the mo« 
#101 of either par'y for of ſuch rules there ought to be 
Notice given tothe party concerned by the other. Paſc. 
'24; Car. B.r. For whoſe advantage the Rule is 
made. 

When Councel are to argue a matter in Law in 
Court, the Judges ought to have Notice thereof gi- 
ven unto them before the day, except it be where the 
Courr have appointed a ſet day for it, or if there be 
not ſuce Notice given, then the cauſe is to be putin 

- the paperof caulcs, that it may come on in courſe 

tobeiſpoken unto. Paſc. 23. Car. B. r. And by put- 
ting it inthe paper, the Fudges have Nvtice, fir they 
have a paper of the cauſes to be ſpoken to in matter of 
Law 'the day before they be ſpoken to by the Officer of 
the Court, 

The Officers in Court ought to take Notice of the 
proceedings of the cauſes depending in Court. Paſe. 
23- Car. B.r. For, for that cauſe do they fit in 
Court - » | 

It the Plaintiff or his Attorney do give Notice un- 
tothe Sollicitor of the Detendant, that he intends to 
try his cauſcat ſacha time, this is a good Notice of 
the Tryal, although it benot given unto the Defen- 
dant nor his Attorney. Paſe. 23. Car. B. ry. For it is 
the duty of the Sollicitor to inform his Clyent of it, and 
if be do it not , it ſhall be acconnted the folly of the 
Clyent, to entertain a Sollicitor that is ſo careleſs in 
his buſineſs, and inthis caſe there is no defamult in the 
Plamtif}. 

Thc Defendant ought to have eight days Notice 
oi 
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of the Tryal of the Plaintiffs cauſe before it be tryed, 
if he live twenty or thirty miles off from the place 
where the caule is to be tryed; but if he lives forty 
miles off or above, he ought to have fourteen days 
Notice before the Tryal, Trin. 23+ Car. Br» That 
the Defendant may have convenient time for bis journey, 
and to prepare his Conncel and Witneſſes for his Tryal, 
and if due Natice be not given, the Court upon motion 
will grant a new Tryal, becauſe he was ſerorifed in 
the Try.l for reant of due Notice. 

ThePlaintiff may if he pleaſe give the Defendant 
Notice when he intends to try his cauſe the ſanie day 
that he hath joined Iſſue with the Defendant in the 
cauſe to be tryed betwixt them. Trin. 23+ Car-Bere 
But this is not uſually done, but deferred till the uſual 
time of Notice emjoyned by the Court. 

It one be bound by the Rule ot the Court, to give 
unto another perſonal Notice of a thing, it is not 
luthcient that Notice be left at the dwelling houſe of 
the party. Mich. 23. Car- B. r- For perſonal Notice 
is Notice given to the perſon of the party himſelf, and 
wot to another, or at the dwelling houſe of the party; 
for Notice may be given there, and yet theparty may not 
know it ; and uſually where perſonal Notice is to be 
given for the party to do a thing, it is very penal to him 
if be do it ot- | 

It is not necefary for the Plaintiff to give new No- 
tice of the tryal of his cauſe where a retraxit is &n- 
tred 3 for this is but a forbearance to try his cauſe hac 
vice, and he may afterwards proceed notwithſtanding 
the retraxit was entred for that tit % Mich. 23+ Care 
B.r.The entring of a retraxit is when the Plaintiff after 
be hath entred his cauſe to be tryed,and hath put in his 
Recyrd, dath make an entry 14 the Tudges book., that he 
| + Ws bath 
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bath withdrawn his Record, and intends not then t0 

vceed to his tryal the word comes of the word retra« 
\vog to withdrawor draw back; 

It is ſufficient upon an Action of Treſpaſs and E- 
je&meut brought to try the title of Land, if the 
Tenant in poſleſſion of the Land, have Notice of the 
Leaſe of Eje&ment, although he be but an under Te- 
nant of the Land, and although no Notice thereof 
is given tq the upper Tenant or to the owner of the 
Land whole title is concerned. - Hill. 23. Car: B. rs 
& Paſe. 24+ Car, B. r. For the poſſeſſion of the Landis 
only recoverable in this Aftion, and that doth chiefly 
concern the Tenant in poſſeſſion of it > and it is he pro» 
perly in Law that is to defend the Title, 

A Clerk of Commilſlioners of Sewers is ſuch a Clerk 
as the Law. takes Notice of. Hill. 23, Car. B. r. For 
be is an Officer appointed by AG of Parliament. Q+ 
Vid. the Statute. | 

It the Panel of the Jury Impanelled to try a cauſe, 
be returned, and be atterward altcred or changed be- 
fore the tryal, the other party ought to have Notice 
of it, otherwiſe 1t is a (urprizal of the party. Paſe-24 
Car. B-r- For be may not by that means be prepared 
for his challenges, nor to prove them. 

* If thePlaintitt give Notice to the Defendant for a 
Tryal, and there is no Jury returned to try the caule, 
{o that the cauſe cannot be trycd at the day appoint- 
ed, it the Plaintiff will afterwards try his cauſe, he 
mult give the Dctendant new Notice of this Tryal. 
Paſc. 24+ Car. Bag Elſe the Defendant cannot be able 
80 >now againſt What time he mut attend to makg bis 
A. Fence > and there was no default in bim that the 
uryidid not appear | 


It the Plaintiff give but eight days Notice of a gt 
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al unto the Defendant,where by the rules of the Court 
he ought to have given him fourtcen days Notice 
thercof, yet he may enlarge the eight days unto four» | 
teen days after the Notice of eight days given. By 
Hodſden Secondary. Trin. 24+ Car. B.r. For it 1s all 
one as.if he had at the firſt fourteen days Notice, ſo the 
K the enlargement be gzven Notice of in convenient times 
f By the courſe of the Court, the Dafndant ought 
to have convenient Notice of the executing of a Writ 


> of Enquiry of Damages, before it be executed, as 

/ well upon a judgment given upon a Demurrer asup= | 
on a Verdict. Trin- 24 Car. B. r. That he may pre- 

: pare to give evidence to the Jury that are to inquire of 

the Damages, for the mitigation of them. 

n This Court is not bound to take notice of Orders 

, made, and of things which are done at the Aſſizes, al- 

. though it be by a Judge of this Court, becauſe he acts 


rj not here as a Judge ot this Court. Mich. 24-Car-Ber-For 
the Tuitices of Aſſize, &c. do Af by ſpecial Commmiſſt- 
ons, and not as Fudges of the Common Law of any of 
the Courts at Weltmintter 3 but the manner 1s upon an 
Order made at the Aſſizes, to get it drawn up by the 
1 Clerk of the Aſiizes, and to myve the Court the next 
Term to have it made a rule of Court, and then both 

parties ſhall be bound by it. | 
When cither the Plaintiff or Defendant doth in- 
tend to move the Court in any matter wk may prove 
diſputable;the party that thus intends to move, ought 
to give notice to the other party, that he doth intend 
| to move the Court in it, and to cxpre(s tor what he 
will move, and when. Mich. 1650. B.S. Th.t he 
againſt whom the motion is to be made, may not be (icr- 
prized, but may have time to provide, and may attcad 
the Court to defend bimſelf and anſwer the motion, 
Bb 4 whic!i2 
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which the Court will give bim time to do, ſo that if 
ſuch notice be not given him, the motion will be to 
no purpoſe as to the deciding of the difference in que- 

11 | 
# If the Plaintiff doth tell the Defendant that he 
will try his canſe the firſt ſitting in the next Term, 
this is a good Notice given of the Tryal, although he © , 
do not exprelS ſay upon what day of the month or 
week it is. Mich. 1649. B. S. For the Defendant 
may inform himſelf of the preciſe day when that ſitting 
' will be, although the Plaintiff do not expreſs it, andit 
may be he did not know it himſelf - when he gave the 
Notize. © | 

In the Common Pleas in an Action of Treſpaſs and 
Eje&tment, if there be'not Notice given to the Te« 
nant in poſſeſſion of the Land in queſtion, who is the 
Fj<&or in the Action, they will not ſutter the Plain- 
tiff to proceed to a Tryal upon ſuch a Leaſe. Mich, 

T1649. BS. This Tconceive 1s for the better recove- 
ring of Coſts, in caſe the Plaintiff be Non-ſuit, and it is 
but reaſonable it ſhould be ſo. 

' If thePlaintiffdo give unto the Defendant notice 
fora Tryal, before Iflue is joyncd in the Cauſe, this 
15 no good notice. Hill. 164.9. 5. Feb. B. $. For 
before Iſne joyned, there is. nothing to be tryed, and ſa 
this 15 avain Notice, :aud'to no purpoſe, and it may be 
there will ever be any Iſſue or Tryal, and ſo the party, 
if be ſhould attend upon ſuch Noticeqnight loſe his pains 
and coſt ve | { off”: | | 

It the Plaintiff carry.down his Cauſc to be Tryed 
at the Aﬀizes;. and jt benot then Tryed for want of 
time; and doth bring, it down again at the next Afl- 
z6S to Try it,,he.is not; bound to give the Defendant 
new Notice of this Tryal3\ but it he do not being it 

I + 6) 1H6 a o7 2h -49 Own 
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Þ$ downto be Trycd at the next Afſizes, and-yet will try 
it at another-Aſſizes after that, he muſt give the De 
fendant new Notice before he Try it. Paſe. 1650. 
Paſc. 1656+ Between Askue and Landye. 6. Mziz- 
B. $. For the Defendant may doubt whether he will try 
it or n0, having defifted ſo long from Trying it, and 5 
might be ſurprized, if be ſhon!d not have new Notice 
of the Tryal, or elſe be 'put to needleſs trouble and 
+ charge iu attending, incaſe he ſhould not try it ; but to 
avid trouble, Iwould adviſe a!! perſons to give new No- 
tice, if it may conveniently be done. | 
The party that intends to move the Court ina 
queſtionable matter, ought to give Notice thercof to 
the party againſt whom he intends to move, or to 
his Attorney or Sollicitor, and not to his Councel, 
for ſuch Notice is not good. 3+ -Fulii. 1650. 
B. $. For the Conncel is not concerned to take Notice 
of any thing, but from his Clyent, nor bound to ſeek, out 
, bis Clyent to give him Notice. ; 
- Itisa ſufficient Notice for the Plaintiffs Attorney 
- totell the Defendants Attorney that he hath put iu a 
# Declaration into the®Oftice againlt his Clyent, and 
he is not bound to give him a Copy of it. 13. Novs 
1650. B.S. For there he may take a Copy of it, but 
uſually they do deliver Copies to one another of the De- 
. eclarations and Pleadings in their Clyents Cauſes, and 
| it ir very rarely omitted, ſo that now the Attornies do 
ed its | 
If the Aſſizes that are to be held for that County 
| where an Iſſue is to be. Tryed do fall out to be four- 
f teen days after the end of that Term, wherein the 
| Hlue was joyned, It is not neceſſary to give fourteen 
days Notice before the Tryal that the Plaintitt wil! 
| try his Caule at that Aflizes, although the Detendau: 
\* FE | 's} 
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| do dwell above forty miles from the place wherethe 
Aſiizes are to be held. 22. April. 1650. B.S. For 
the Defendant kyows the Tryal by the uſual courſe, is ta 
be at that Aſſizes, and muſt attend there at big peril, 
whetber the Plaintiff will try bis cauſe or #0. 

It one be bound by an Aſſ#mpſit generally to doa 
thing to another, he to whom the promiſe is made 
muſt give him notice when he will have him to do it, 
becaule it isin his eletion when he will have it done; 
but if he promiſe that another perſon ſhall do itto 
him, there he to whom the thing is to be done, is not 
bound to give notice to that other perſon when he 
"% will have it done. 13-Maii.1651-Paſc-Ber. For it may 

be be may not know that other perſon,and there is no pri- 
vity of Contrad between them two, as there is betwixt 
the other two. 
Aﬀer a we recipiatur is centred into the Judges 
Book, {o that the cauſe cannot be Tryed at that tink, 
if the Plaintiff will try his Cauſe afterwards at ano- 
ther timie, according to fair practice, he ought to 
give the Defendant new notice before his Tryal; 
but in ſtricknels of practice, heis not bound to give 
new notice of it, for the firſt notice is to ſerve tor 
all that Term, and a ze recipiatuy ſerves only to hin- 
der the Tryal tor that day, whereon it was ſet down 
inthe Judges Book to be Trycd, andit may be the 
Plaintiff would have Tryed it at that day, had not 
the xe recipiatur been entred to hinder him. Tris 
1651+ B.S. This is tobe underſtood of G_ that are 
to be Tryed bythe Fudges every Term, and ſome day! 
after the Term in London and Middleſex, and not of 
Cauſes to be Tryed at the Aſſizes- | 

One is not bound to give notice to another of 4 

Rule of Court made againſt him, except part ey 
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Rule be, that notice ſhall be given unto him of the 
Rule» Trir- 1641+ B. $. For it i8 intended that bis 
Attorney or Solliciter was in Court when it was made, 
and that be did take notice of it from them, or elſe that 
there needs no notice in the Caſe, becauſe that the pa 
ought to have done that which he was ordered to do, 
without the Rule made inthe Caſe. Q-_ 

If a Cauſe be ready for Tryal, and notice is there- 
upon given of the Tryal, and afterwards the Caule ig 

ttoa reference, and doth depend two or three 

erms under reference, but cannot be determined by 
the Arbitrators,if the Plaintiff intends to proceed toa 
Tryal, there he muſt give the Defendant new notice z 
but if ſuch Tryal be to be the next Term after the re» 
ference, it is not neceſſary to give new Noticeof it, * 
for the Defendant may try it by Proviſo it the Plain» 
tiffdo it not. Trin. 1652+ B. $. 

If one give Notice of a Tryal to the Defendant, 
and yet doth not try his Caule at the day appointed, 
but do defer his Tryal for longer time then one Term 
after, If after that he will try it, he muſt give a whole 
Terms notice before his Tryal 3 but it he try it the 
next Term after, there needs no new notice 3 
For if the Plaintiff try it not, then the Defendant may 
try it by proviſo. Tri. 1652+ B. $. 

If an Action be laid in London, and the Deten- 
dant do live fifty miles off, the Plaintiff by the Rules 
of the Court ought to give the Defendant fourteen 
days notice of the Tryal before he proceed to it- By 
Rolle Chief Fuſtice. For in regard of the diſtance of 
place;it is fit be ſhould have time for his travel and wit- 
neſſes, and to prepare for bis Defence. 

It the Defendant will try the Cauſe by proviſo, he 
ought. to give the Plaintiff due notice that he will 
ory 
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try it, and may not take advantage of <the Notice 
formerly given by the Plaintiff. £654. B. S. Beeauſe 
it lies in the Eledion of the Defendant, either to try 
the Cauſe by Proviſs, or not to try it : And the Plain. 
t3ff cannot preſume be will try it, being Defendant in 
the Aftion, except the Defendant give him Notice that 
be will try its | "vl 
- If onegive Notice to another, that he will moyc 
the Court in one thing, and tell him in what; and 
af the time he moves the Court in another matter, 
and not in that whereof he gave Notice that he 
would move the Court in, This is not good Notice 
of the motion, but the Court will give the party 
further time to anſwer the motion. By Rolle Chief 
* Fuſtice. For by ſuch deceitful Notice the party con- 
rerned cannot prepare to anſwer the motion» and ſuch 
Notice is accounted no Notice- 
Notice given to the party cancerned by the Coun- 
cel in the Cauſe, that he intends to move the Court 
'  Wpainſt him at ſucha time, 15 not to be taken by the 
Court for good Notice, upon the bare averment of 
the Councel at the Bar, that he gave {uch Notice 3 but 
if the Councel will make Afidavit in writing, that 
he gave ſuch Notice, the Court will allow it, for 
then he ſpeaks as a Witneſs in the Cauſe, and not as 
a Councellour, 
-This Court is not bound ex officio to take Notice 
of private Orders made at the Councel Table. By 
Rolle Chief Fuftice. For they are matters but of 
particular concernment, and not matters of Law or 
publich, buſineſſes, whereof as Judges, they are to take 
Notices 
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Notice. | 


In the Caſe of King and King. Paſes 1659, By 

the Court beld, that if the Plaintiff do give wrong No+ 
tice of a Tryal, and after that gives a right Notice, 
but not timely renough, according to the Rules of the 
Court, this is no good Notice, for the firſt Notice 1s nos 
taken for any Notice. 
- Notice given in the night of a Robbery by the 
party robbed, with 'an intent that Hue and Cry 
ſhould be made after the Felons, is good Notice ac- 
cording to the Statute, if-it be given in convenient 
time after the the robbery was done. By Rolle Chief 
Juſtice. © For it may be it conld not be given ſooner- 


It is not neceſſary to give Notice of a Robbery to 
the vill that is next within the Hundred, where ths 
robbery was done, and unto that place where 1t was 
done : For if the next Vill be out of the Hundred, 
yet Notice given there is good Notiee, according to 
the Statute of Wincheſter. Vid. The Statutes 


Non Omitt as 


It the Bailiff of a Liberty do not return a War- 
rant (made upon a Latitat out of this Court, to Ar- 
reſt one within the Liberty) dire&ed- unto him, the 
party that is prejudiced by his not making a return 
of it, may by the courſe of this Court have a Writ 
called a Non omittas dire&tcd to the. Sheriff of the 
County, in which the Liberty lies, commanding him 
toenter into the Liberty, and to make Execution of 
the Writ, vize the Latitat. 21. Care B.r« For Li- 
berties 
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neral Execution of Juſtice 3 and if they or their Minis 
fters do negle# their duties herein, this Court, as the 


Supreme Court, tay intermedale, notwithſtandang their 


praviledges, to put the proceſs of this Court in Executis 
mn, that the Law may receive no obſtruftion by theme 


Negative preighaitt« 


A Negative preignant is, when two matters at 
put.in Ifſue in one Plea» H#ll. 23. Car. Rr. Au 
this makgs the Plea to be nattght, becauſe the Plaimif 
canitot tell in which of theſe matters to joyn 1ſune with 
the Defendant, for the incertainty upon which of tht 
matters the Plaintiff doth infiſt upon 3 and ſo it is ut 
ſafe for the Plaintiff to proceed upon it« 


Oath. 


FN Fhcers of Juſtice are by the Common Law 
bound to take an-Oath for their due Execution 

of Juſtice, and if they retuſe to take ſuch an Oath,they 
may be impriſoned for refuſing to take it. Trin. 2% 
Car. B. r.' $o careful is the Law to have Juſtice done 
all parties. Q-«, What Officers. | 
One that isto teftitic on the behalf of the King ups 
on anArraignment of a Felon, cannot be examined 
upon his Oath for the Priſoner againſt the King, but 
he may be examined without-giving him his Oat 
Q- Rationem inde, It feems it is becauſe he hath 
taken his Oath already to tcftihie his}yyhole knows 


ledge concerning the matter in queſtion, and lo wi 
| 60 


berties neuft not be priviledged to binder or delay the ge 
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cond Oath 15 needleſs. Mich. 2 2» Catr- Bere © He Fr 
ſuffered to give bis teſtimony for the Priſoner againſt the 


King, without his Oath in favour of life. 


By Glyn Chief Juſtice. Triz. 1656. B. S. If Oath 
be made againſt Oath in a Cauſe depending in Court, 
this 3s a non liquet to the Court , which Oath is true, 
and there the Court will take that Oath to be true, 
which is to affirm a Verdif, Fudgment, or other Ad of 
the Court, and not that which is made to deſtroy them , 
for this tends more tothe honour of the Court and to the 
expediting of Fuſtice. % 

The Court will rather believe the Oath of the 
Plaintiff, than the Oath of the Defendant, it there 
be Oath againſt Oath; becaule it is ſuppoſed that 
the Plaintiff. hath wrong done him, and that the 
Defendant is the wrong, doer, and may therefore bg 
ther ſuppoſed to twear talily to protect himſelf 
from the Juſtice of the Law, than the Plaintift that 
isforced to flic to the Law to obtain his right. Paſe. 
23 Car. B. r. 

One that is to be a Witneſs in a Cauſe,” may have 
two Oaths given him, one to {peak the truth to ſuch 
things as thc Court ſhall ask him concerning himſelt, 
or other things which are not evidence in the Caule , 
and the other to give teltimony in the CauleFin 
which he is produced as a Witneſs. The tormer 
is called an Oath upon a Voyre dire, to {peak the 
trarh. Paſce 23» Care Þs Ie 


Obligation. 
One ought,not to be admitted to be a Witnels to 
prove an tion or other Deed, which he takes 
m the na another. 21+ Car». Be re For if be 


might 
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might be ſo . admitted, this would be upon the matter 
to ſuffer him to be a Witneſs to prove a Bond or Deed 
made to himſelf, which is not reaſonable > for every man 
is ſuppoſed to be partial to himſel}- 

It a Sheriff take a Bond of the Defendant for his 
appearance to the, Action, upon which he is arrefted 
by him at the Plaintiffs tute, and the Defendant doth 
' Not appear accordingly, and according to the Condi- 
tion of the Bond, the Plaintiff may by the leave of 
_ the Sheriff ſue this Bond in the Sheritts name, and 
proceed to Judgment upon it againſt the , Defen- 
dant ; but without his leave it cannot be done, but 
it is atthe Ele&ion of the Plaintitf to fue this Bond 
-ornot, for he may proceed if he plcafe by amerce- 
- ments upon the Sheriff, until he make a_return of 
the Writ directed unto him. , Hill; 22. Care B. re 
For the Bond is only to ſave the Sheriff harmleſs & 
gainſft what. may befall bim, if the. Defendant do wt 
appear, and avth no way concern the Plaintiff, but by 
agreement made afterwards betwixt the Plaintiff and 
him, of which the Court doth-not take notice, except 
they be moved in it» > Th 

- An Obligation cannot be delivered as an efcrow 
unto the Obligce bimlelf, but it may be deliveredto 
aothcr to the ule of the Obligce, as an elcrow- 
Trin. 2. Care Be r. For the very delivery of it to tht 
Obligee himſelf, and his receiving it makes 3t work 
a Deed in the very inſtant of the delivery of it, accar- 
Cing to the effc& of the Deed 3 but being delivered #0 
atiother io the wſe of the Oblizee, it cannot operateſo 
becauſe he is no party to the Deed, nor can takg ally 
#h;ng by tt, and doth but only take it, as. an eſcroxy,and 
as an inftrument to deliver it to the Qhligee at ſuch 
time, and in ſuch manner as the Oblign ſhall =", 

4 


Deed may 
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and if be deliver it otherwiſe, the Obligor may plea 
non eſt tactum, if he-be ſuetl upon it by the Obligee 
for the Deed ſhall not be conſtrued to work, otherwiſe 
then be whoſe Deed it was did intend it ſhould. ' 

If one be bound unto F.S$. in-an Obligation 6f 
Twenty pound to be paid unto F-D. this Obligation 
is u0t good. Trin. 24. Car. Bire For to ]- S. it cannot 
be good, for the Obligor 1s not bound to pay him the 
twenty pound in which be is bound, for the {olvendum 
is to ]. D. and to ]. D. it cannot be good, for if he” pay 
him not the twenty pound, he caimot ſue for it : For the 


* Obligor is not bound unto him by the Obligation, | antl 


ſo the Obligation is void to all intents and where's 
Deed can have uo Operation in Law, it is utterly 
void, and it is as if no ſuch Deed bad been made« 
Sed Q. 

If money be not paid according to the Condition 
of an Obhgation, the Obligation doth thereby be- 
come a fingle Obligation, that is, it ſhall be taken 
as an Obligation without # Condition 3 for the bene- 
ht of the Condition, which the Obligor might have 
taken advantage of by the payment of the money ac- 


_ cording to the Condition, is loſt by the not paying of 


it, and (0 it,is deftroyed, and the Obligation reſis in 
force, as if it had no Condition annexed to it. Mich. 
24. Care B. re 

An Obligation is a good Obligation, although it 
doa wanta date. Hijll.1649+B. $. 8. Feb. For the 


date is not of the Eſſence of the Deed, but the ſealing 


and delivery of it : For if the ſealing and delivery of it 
be provea,although the time preciſcly of the d1ing it can- 
"not be provedgiget it is a good Deed yet the date of 3 
material in ſome Caſes 
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| wo * Orders. 


" This ,Court may quaſh any Orders made at any 
publick or private Scflions of the Peace, or made by 
any other Commitioners, if they tee good caule for 
it-. Mich. 22. Car. B«r. For this Conrt is the ſuper- 
2#tendent Conrt. over all other Conrts, and is to re- 
gulate their proceedings, where they be irregular and 
Hleggl. | 

\:If a Cauſe be put in the paper of Cauſes, that it 
may be ſpoken unto inmatter of Law by the Order 
of the Court, and the Attorney in the Cauſe doth 
not attend the Cauſe at the day, the Cauſe is to be put 
out of the paper, and not to be put in again that 
Term. Mich. 22. Car. B. r. Except very good cauſe be 
ſhewed to the contrary. 

This Court doth not take notice of Orders made 
in Chancery. Tri. 23- Care B. ry. Nor in any other 
Court, as to be bound by them, but will proceed accord- 

' #ng tothe Rules and Orders of this Court \ .and if they 
ſhould do otherreiſe, their proceeding wonla be thereby 
much interrupted to the prejudice of the peoples 

By-the Orders of this Court (the three laſt days of 
the Term). the Judges have no paper of Caules, either 
of Records or Concilinms delivered unto them, tor 


1 Ry 


thole three daysare to hear motions. Trin. 23+ Care | 


B. r. That is, the three laft days of Hillary Term, and 
Trinity Term, which are Iſſue Terms : for the two laſt 
days oxly of Michaclmas Term, ayd of.Eafter Term, 
which are not Iſſue Terms, are for motions. . 
Tueldays, Thurldays, and Saturdayigiaxe the pro- 
per days by the Orders of this Cour Ir matters. 
ot Law. Mich. 1649. BS. But he ; 
Joe. 
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the other three days are proper for motions and other 
buſineſſes > but this doth not always hold. 


Outlawry. 


The Court will not reverſe an Outlawry, although 
both the parties conſent to it, viz the party Out- 
lawed, and the party at, whole ſaute: he is Outlawed, 
except there be error afiigned in the Outlawry. Mich« 
22. Cars B. r. For matters of Record are not ty be de- 
firoyed without ſufficient cauſe, and the Outlawry alſo 
doth concern the King as well as the Parties,and there- 

| fore not tobe overthrown withont cauſe. 
An Outlawry which is grounded upon an Endi&- 
ment grounded upon the Statute againſt forcible &n- 


tries,preferred againſt divers perſons, may be reverſed 
as to tome of the parties endicted, and yet may ſtand 

: good, as to others that are Outlawed upon the ſame 

r endictment. Hill. 22. Car. B.-r. For the Outlaw+ 

- ries againſt them are ſeveral and not entire, and the 

y | Proceedings to the Outlawry may be good as to the Out> I 

y lawing of ſome of them, and the proceedings to the Out- ' 
lawry as to others, may not be good. 

ff An Outlawry that doth not expreſs that the party 

T Outlawed was proclaimed, as he ought to be, 15 not 


Yr ff;+. good, but may be reverſed. Trin. 23: Car. B- r. Be- 

r | eanſe it 3s defeftive in matter of ſubſtance. 

id If the Defendant do not appear upon the quinto 

iff  exatizs made by the Sheriff of the County at his 

M, County-Court, in the County where the D=tendant 
doth dwellgthen he'is outlawed by the Coroner. P aſc- 

| "B. $S. For the Coroner is the chief 


n \ | Offcer matters in the Count y. 
111 Cc2 Office 
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Office and Officer. ; 


The chief Cryer of this Court hath his Office by 
Patent from the King 3 and this Office may be grant- 
ed in reverſion. Paſc. 23. Car. B. ry. For this Court i 
the Kings own proper Court, where himſelf uſed to ſit in 
perſon, andit is for bis honour to have ſuch Officers by 

* Patent, who are upon the matter to attend his own Per- 
ſon, and not to leave ſuch places to be diſpoſed of ad pla- 
citum, and it may be granted in reverſion, becauſe it is 
but a miniſterial place. 

The Office of Aſſurance cannot aſſure the life of 
one that hathan Office for his lite, as it may do the 
life of one that is at Sea, or beyond Seas, and: imploy- 
ed in Merchants affairs. Mich. 164.9. B. $. For they 
have no power to afſure the life of any, but in caſe of 
Merchants aff airs, by the Statute which gave them their 
power, which is the Statute of 4.3. Eliz. 


Oyer of a Deed, Kc. p; 396.190 


9, 
| «44> (80-/F{ If one be ſucd upon an Obligation, he may pray 
3 Oyer of the Obligation, and before he hath Oyer of 
1 pf 4/7 1t, he is not bound to plead to the Plaintiffs Declarati- 
4 on 3 yct he may plead without Oyer of it, if he pleaſe: | 
tor he may take upon him to remember it without 
hearing it ; Butt he do plead without Oyer of it, he 
cannot after his pleading wave his Plea, and demand 
Oyer of it. 13. April. I 650. B.r. . To demand Oyer 
of the Obligation, is not only for the Defendants Attors | 
acy to aefire the Plaintiffs Attorney to, "the Obli- | 
gation unto him, as the word Oyer ſee import, 
or to bave a ſight of it, but that be Fa Copyof f : 


it, 


Te RON 7 P "Oe 
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it, that bis Clyent may conſider by it what to plead 
to the Afion 


Paper Book; 


| b- all ſpecial Pleadings where tbe Plaintiff 
takes Iſſue upon the Defendants Pleadings, 92 
Traverſeth theſſame,oz demurreth ſo as the Delen- 
dant is not thereby ter in to alledge any new mat- 
ter, there he may make up the Paper 1Bock without 
gibing a Rule with the Secondary to rejopn4c.and 
if the Defendant doth not in four days after th? 


* Paper Book delivered, p2obided the ſame be delt- 


vered i11 tfme, bzing back the Paper 1Book, and joinels 
Jflue oz D2mur , oz gibe a general Iſlue, Judg* 
ment may be entred by default, Per Magiſtrum 
Livelcy, & al. &c. P. 21. Car. 2. Regis. 


"I Pleas and Pleadings.g 


If an Action be grounded upon a Statute, there the 
Statute mult be preciſely ſet forth : but if a Statute 
recited be but an inducement to the ation, there it 
15 not neceſſary to recite the Statute preciſely. Hill. 
21-Car. B.r. For if the Statute be not preciſely re- 
cited, where the Aftion is grounded upon the Statute, the 
Defendant cannot tell how to plead to the Statute 3 but 


if the Statute be alledged but by way of inducement, , 


the pleading hath no dependance upon the Statute, and 
therefore there needs no ſuch oreciſs recital. | 


As a Pleali; bar may go per partes, ſo may in like 
manner a Plea in abatement of a Writ. Hzl1. 
21+ Care B. r. "A Plea is then ſaidto go per partes, as 

Cc 3 I 
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Tconceive, when one part of it goes to one part / of the 
Declaration, and another part of the Plea anſwers ano- 
ther part of the Declaration for a Writ may be naught 
it Tocraſborn of it, as well as a Declaration may 
be. 

One that appears in Court upon a Habeas Corpus, 
onght to plead the ſame Term wherein he comes in, 
Hill. 21. Car. B.r. In regard of the delay and ex- 
traordinary charge the Plaintiff bath been put unto by 
ſo bringing him in. 

If the Defendant doth not plead according to the 
Rules of the Court, ſo that the Plaintiff may enter 
Judgment upon a Nih1l dicit, yet it after the Rules 
are out the Detendant do put in his Plea into the Ot- 

ce before the Plaintiff hath entred his Judgment, 
this Plea is to be accepted, and the Plaintiff ought 
not. then to enter his Judgment; and therefore it 
behoves Attornies to be vigilant in their practice, 
21+Car-. B. r. and 23. Car. Hill. For a Judgment 
gpou a Nihil digit is for want of a Plea; but in this 
Caſe here is a Fe ard if ſuch a Fudgment ſhould be 
entred; it would be in facto, a falſe and an irregular 
Tudgment \ and therefore the Court will not ſuffer bim 
to enter 2t. 

It was faid, By Glyn Chief Fuſtice. Trin. 1657+ 
That if one be ſued in an AGion of Treſpaſs and Eject 
ment by Original, he needeth not to plead until the 
Original be ſhewed him. 


which will be granted, it .the Landy 
and if the Detcndant do not plead at The ti 


, ſach matter, that if it be true, the cauſe cannot be 


' enter Judgment for want of a Plea. Trix. 1650» 


'vanly babled bythe ignorant to the contrary. And if 
be be ordered to Put ina Pleg, to which be will land, 


'the Cony t wall not permit him to amend it, but the 
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che Court, the Plaintiff may enter Judgment upon a 
Nihil dicite 21. Car» B. re | | 

- A foraign Plea is to be put in upon Oath of the 2,74; 45 
Defendant, that is, he muſt ſwear his Plea is frue, or ; 
elſe fuch a Plea is not to be received. Mich. 22. Car. 

B. r. Mich.24+- Car-B-r. Becauſe thereby be endeavours 
to out this Courtof its juriſdiion. 
A foraign Plea is when the Defendant doth plead 


tryed in this Court 3 and 1n regard that thereby the 
Defendant doth: endeavour to hinder the preceed- 
ings of this Court, and to delay the Plaintiff, there- 
fore the Court will make him {wear his Plea to be 
true, that the Court may not be deluded, nor the 
Plaintiff trifled with by a falſe Plea 3 and if he will 
not {wear his Plca to be true, the Plaintiff may 


B. $. 

It an Action of debt be brought upon an erro- 
neous Judgment, the Defendant may plead, Nwl 
tiel Record, that is, that there is no ſuch Record, as 
he frames his Action upon. Mich. 22: Car. B. r. For 
that which is erroneous, is accounted in Law as null 
and void. Q- Tamen) for it may not appear to be er+ 
roueous until it be diſputed. 

It the Defendant do plead a dilatory Plea, the 
Court at the Plaintiffs motion will order him toplead 
fuch a Plea, as he will ſtand to. Mich. 22. Cars 
B.r. For the Law favours not delays, whatſoever is 


and be do it accordingly, if ſuch bis Plea be not good, 


Plaintiff ſhall take acvantage of it by demurring upon 
* C Y I V pt, 
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2, or otherwiſe as he ſhall be adviſed 5 becauſe be bath 
abuſed the favour of the Conrt in granting bim time to 
put in bis Plea, which they intended ſhould be a good 
Plea. 

-In any Action wherein the Plaintiff, in caſe he re- 
coyer, ſhall only recover Damages, the Defendant 
may plead in bar to this Action an arbitrement with 
ſatisfaction thereupon made unto the Plaintiff , al- 
though the ſatisfaction given by the Arbitrators, was 
leſs then the Plaintiff ſuffered by the Defendant for 
it was his own at to refer himſelf to the Arbitration 
Mich. 22. Car. B.r. And if the Plaintiff have ſatiſ- 
fadtion, the Law will not intend that be is Gammified, 
aud ſo he hath no Cauſe of Aftion. 

When the Court doth order one to plead preſent: 
ly, it is to be uhderſtood that he ſhall plead in ſuch 
convenient time after, as the Court ſhall judge rea» 
{onable. Mich. 22. Car. B- r. For the Law account= 
eth things which are done in convenient time, to be done 
without delay. 

The Defendant may amend his Plea; although it 
be three Terms after it was pleaded, it he will pay 
Colts. Mich. 22. Car. B-y. But it mult be byleave 
of the Court, becauſe it is againſt the common Rules of 
prafice, which they will grant if there be cauſe: for 
it. 

Although a Pica do contain divers matters in it, 
upon which an Iſſue may be taken, yet this Plea 1s 
not double, if the Plea could not hive been good, 
that 15, would not have antwered the whole Decla- 
ration Without all:dging all thole matters in its 
Mich.. 22. Car. B. r. For though the Law doth not allow 
Capcious Pleas, yet it doth at deny the Defendant t0 
pleadall ſuch matters that bis Caſe affords fur his of 


Defcige. 


.were before the making of that Statutes 


- 


1 the Accompliſh'd Attorney. 40g. 
If the Defendant plead an inſufficient Plea, and: 


there is Iflue joyned upon. that Plea, and a Verdi& 
given upon that Iſſue tor the Defendant 3 the Plaintiff 
ſhall not afterwards take advantage of the inluffici- 
ency of the Plea. Mich. 22+ Car. B.r. For it was 
bis own fault to joyn Iſſue upon it when be might have 
demurred upon it, and then the Court wou!d have given 
judgment for him upon the Demurrers 

Where one Pleads Letters of Adminilſiration, 
which are granted by ſuch an ordinary, whereof the 
Law doth take notice, he may plead that they were 
granted unto him, debita legis forma comſa fint 3 
but if they be granted by an interior ordinary, of 
whom the Law doth not take notice of, he muſt 
plead that they were granted unto him per ordinarium 
alins loci: Mich. 22. Car. B.r. That the Court may 
the better judge,whethber they be well granted in regard 
of the power of the ordinary that granted them or not 3 
which they may the better do, when it appears by what 
ordinary they were granted. | 

If the Plaintiff do alter his Declaration after the 
Detendanc hath pleaded to it; the Detendant may 
alter his Plea, Mich. 22. Car. B. r. For by the as 
mendment of it, it may be ſo altered in matter that it 
may require a different anſwer from what was formerly 
Pleaded, and in that caſe if be ſhould not amend his 
Plea, he might be triced for want of a good Pleas« 

In an Appeal brought, all the pleadings are in La» 
tin, but the Councel ought to Court ip, French, asin 
real Actions in the Common Pleas. Mich. 22. Cars 
B. r. Becauſe the Statute whach Enatted that all Plead- 
ings ſhould be in Latin, did not extend to this Altion, 
and therefore the Pleadings are to be in French, as they 


When 
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When: the Court doth order that the Defendane 
thall plead, it is intended that he muſt plead an Iſt 
able Plea. Mich. 22. Car. B.y. For the Rule is made _ 
#9 quicken the Defendant, that the Plaintiff be not de- 
layed by bis Dilatorineſs, and if be might Plead a Di- 
latory Plea; and not Iſuable, the Rule wonld be to no 
prrpoſe for the Plaintiffs benefit, but rather for bis diſ- 
advantage ts his greater delay. 

The Court will not upon a motion, rule the De- 
fendant to plead peremptorily by a day, before the 
eommon Rules of the Court for Pleading be out, but 
then they will. Mich. 22 Car. B.r. For till then it 
eannot be ſaid that the Defendant hath delayed the 
Plaintiff, antl ſuch Rule is not to be made but where it 
. eppears to the Court that the Plaintiff is delayed for 
want of a Plea, 

If a Scire factasupon a Recognizance, be brought 
againſt an Infant, he cannot Plead Infancy or Non- 
age to itz for a Recognizance is in the nature of a 
Judgment, and the Scire faczas is grounded upon itz 
but he muſt bring his axdita querela, and ſet forth his 
caſe therein, and thereby his age ſhall be tryed by 
the Court inſpecting of him, and by proof of Wit- 
neſſcs, and not by a Jury. Hall. 22.Car. B. r. For there 
is #0 evidence to be given on both ſides, but only a mat- 
rer of Fad in the Affirmative to be proved on the Infants 

art. 

If the Plaintiff do releaſe his cauſe of Action to the 
Defendant, .yet the Court will not upon a motion 
flop the Plaintits proceedings in the Action, but the 
Detendant muſt Plead this releafe. Hill. 2 2. Car Bore 
In bar of the Attion, for the Court cannot take notice of 
the releaſe, whidh is a private A upon a motion,but by 
Pleading it, it will appear utto the Court upon m-m 

0 


Alfo -u "geeſe 75 matter of fat, which 1s properly try- 
able by 2 F 

It ' den mod Plea, to Plead a Paroll agreement 
in bar of an Agreement made by Indenture between 
the parties. - Hill 22, Car. B. r» For an Agreement by 
Indeitture is a more ſolemn Agreement, and of a higher 
nature then a Paroll Agreement,and mait be diſcharged 
by ſome afi of as high a nature as it is, as the Rule is, 
Eodem modo quo oritur, eodem modo diſſolvitur. 

A double Plea is ſuch a Plea, that one-Iflue cannot 
determine all the matter ifſuable that is contained in 
it, and alſo where the Defendant is put to a double 
anſwer. Hill. 22. Car. B.r- And ſuch a Plea is not 
a good Plea, becauſe a good Iſſue cannot be joyned upon 
it with a ſingle Iſſiee, becauſe where there is double 
matter, no certain Iſſue can be taken, which is clearly 
contrary to the nature of an Iſſne, for an Iſſue ought 
to be ſingle, and to be taken upon one ſingle point. 

It the Defendant do Plead a frivolous Plea, to the 
intent to delay the Plaintiff, and to hinder him from 
going to a Tryal, the Court will upon the Plaintiffs 
motion, order the Defendant to Plead ſuch a Plea as 
he will ſtand to, or elſe to accept of a Demurrer from 
the Plaintiff unto his frivolous Plea. Hill. 22. Car. 
B. y. For it is the Juſtice of the Court to ſpeed the pro- 
ceedings in Law, and to bring ſites to determination * 
as ſoon as with converiency and Juſtice to all parties, it 
| maybe done, 


If a Cauſe habe continued four Terms without 
P;oſecution befoze Iſſue joyned, the Defendant 
is to have a Terms Notice to Plead, gc. befoze 
Judgment can be entred by default i7 after Iſſue 
joyned,a Terms notice betoze the Trpal.Per _ 
k , [trum 
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firum Liveſey, & al. &c. P. 21. Car. 2. Regis. 

Where the Defendant may Plead'the general Iſſtte, 
he ought ſo to Plead, that the whole matter in queſti- 
-on may come to be tryed. Paſe. 23. CarsB..y. For 
elſe the Plea is not good, becauſe it tenders not ſuch an 
Iſue whereupon the Cauſe depending may be determi- 
ned; which every Plea ought to do,for to Plead others 
ways, is to nopurpoſe; And if the Defendants Plea 
doth not anſwer the Plaintiffs whole Declaration, the 
Plaintiff may well demur. 

It one bting an Action upon a Contract, it is a 
good Plea in' Bar for the Defendant to Plead,quod ex+ 
oneravit ſe de Contradtu. Paſc. 23. Car. B. r. For it 
ſounds all one, as if he bad Pleaded that be hath per- 
formed the Agreement \ for it ſhall be intended be 
bath legally diſcharged himſelf of the ContraGt. - 

A Concord by Paroll is no good Plea in bar to an 
Action brought upon a ſingle Bill, though it be not 
penal. Paſe. 23. Car. B. r. For bare words are not 
of ſo great force in Law as Agreements put in Writing, 
becauſe things put in Writing are ſuppoſed to be done 
upon. mature advice and deliberation, but words are 
not preſumed to be always ſo —_ 

Every Plea muſt be Pleaded either in bar to the 
Action brought, or in abatement of the Writ upon 
which the Action is framed, otherwiſe it is but a dil- 
courle and not a Plea, becauſe the Plaintift cannot 
take an Iſſue upon it, and therefore if the Plaintiff 
do demur upon it, and his demurrer be adjudged 
good, he ſhall have Judgment againſ the Defendant . 
for want ofa Plea. Paſe. 23. Car. Br. 

Anciently all Pleadings were in French, then by 
the Statute it was Enacted they ſhould be in Latin. 
Paſc. 23+ Cars B. re 

The 
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The Plaintiffs Attorney is not bound to receive a 
Plea for the Detendant from any perſon that is not 
an Attorney- Paſc. 23. Car. B. r. Q- Whether be 
ought not to receive it from the Defendant himſelf, if be 
tender it to him, or from his Sollicitor if be know bim 
to be ſo. ; 

If the Plaintiff do put in a Replication to the De- 
fendants Plea, at any time before Iflue joyned, the 
Detendant ought to Plead unto it, although it did 
not come in, in due time, according to the courle of 
the Court, Paſc. 23. Car. B. r. For the Plaintiff doth 
only delay himſelf by not putting in bis Replication 
ſooner, and the Defendant is not prejudiced thereby. 

The Court will not dire& any perſon how to 
Plead, although the matter be dithcult, though they 
be moved to do it, but will bid them Plead at their 
own perils. Paſc. 23+ Car. B. r. For Conncel are to ad- 
viſe how to Plead, and the Court is only to judge of 
the Pleadings, whether they be good in Law or not, and 
xot to give Conncel to the parties » but the uſage was 
otherwiſe formerly, but is now Antiquated- 

A thing onght not to be pleaded by implication, 
but in expreſs words. Trin- 23. Car. B.r. For there 
can be #0 Iſſue taken upon it, becauſe it is not a aired 
effirmative, to which 2 negative may be Pleaded and 
Pleadings ought to be plain and dired to the matter in 
queſt;on, and that is the reaſon that all Argumentatzve 
Pleadings are void. 

It one Plead a Decd, he muſt produce it in Court, 
but one may give a Deed in evidence, although he 
cannot produce it, 1t he can make it out by proots 
that thexe was ſuch a Deed, and ſo he may do of a 
Record. Tritt. 23, Car. B.r. Foy upon Pleading of 
8 Deed, it 3s fit that the Defendant have a ſight gf it, 
tht 
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, 


that he may know what defence to make, which he 
cannot ( it may be) do without a ſight of it, andevery 
Plea ſhall be taken to be true, except it be denyed, but 
au evidence not preſumed to be ſo, but is believed or 
wot believed, as the circumſtances of things do weigh 
with the Fury, who are Fudges of it- 

Where the Detendant is not conſtrained to Plead - 
a ſpecial Plea, he may Plead the general Iffue proper 
for the Action brought, and give the ſpecial matter 
in evidence. Hill. 23. Car. B.y. For every Plea muſt 
be ſo framed that it may give a full anſwer to the mat* 
ters ſet forth in the Declaration, to wit, all ſuch as are 
material to be anſwered unto , and if it do ſo, itisa 
good Plea, be it a general Plea or a ſpecial. 

It hath been adjudged a good Plea in a Scire Faciat 
brought againſt an Executor upon a Judgment en- 
tred into by the Teſtator, to Plead fully Adminiſtred; 
for it he have fully Adminiſtred, he -is not to be 
charged 3 but it is better for him to Plead that no 
goods of the Teſtators are come to his hands with 
which he could fatisfie the Debt, vizÞlince the bring- 
ingot the Writ of Scire facias againk him , for this 
' feems to bea clearer Plea in. bar. Mich. 22. Cars 
B. ye 

One mpy plead a matter in Law, although it do 
amount to no more thena #ox cap. Mich: 23. Cars 
B. r. For if the party be not guilty by Law, not+ 
withſtanding that which is alledged againſt him be 
true, it is all one as if the matter alledged againft him 
were not true > forno man is further guilty of a thing 
then the Law makgs bim guilty, but to Plead nol 
culp, zs the better and plainer Plea,as I ſuppoſe. 

A Plea may be amended upon leave of the Court, 


tt it þe butin paper and not entred, but the party 
that 
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that amends it, muſt pay coſts untothe other. Hil. 
23- Care. Ber. For it 3s not reaſonable that the Court 
ſhould grant bim. favour to the prejudice of the other 
| party, who by this amendment is put to new trouble and 
charges > but if the Plea be entred in Parchment, and 
the Record made up, the Conrt will not give leave to 
amend it. 

A Clerk of the Court ought not to refuſe a Plea, 
although ic be not put in in time, but the Plaintiff 
putt move the Court, aud abide by their rule therein. 
Hill. 23. Car. B.r. For the Court and not the Attor- 
nies gre to judge of the Legality of the proceedings in 
all Cauſes depending before them, as well as they are 
to determine the matters in Law in them« 

One that is Endictcd of Felony or Treaſon, ought 
not by tae Law to be admitted to Plead to the En- 
dictment, until he hold up his hand at the Bar yet 
35 I remember, Sir oh» Stowell retuled to hold up 
his hand, and yet was admitted to Plcad 3 the hold- 
ing up of the hand is in the nature of an appearance, 
which ought to be Recorded betore Plea Pleaded-. 


Paſe. 24+ Car. =. r» Q-, Whether it is to be done to, 


the ena that the Court, Jury and People may take the 
better notice of the Priſoner, or for what other reaſon- 
One cannot Plead his pardon for Treaſon, until 
he is charged in Court with the Endi&ment of it. 
Paſc. 24+ Car. B.r. For it muft appear to the Court 
what the crime is, before they can judge of the pardon 
of it» 
- If one tender an Ifſue in abatement of a Writ, and 
there isa Demurrer to it, it the Demurrer be over- 
ruled, there muſt be a reſpondes outer, tor the over- 
ruling of the demurrer is not peremptory to the par- 
ty. Tritt 24+ Car. B-r. For the matter in queſtion 
; 1s 
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4rmot determined by the demurrer, but only the goodneſs 
of the Writ brought and if it be odudeed good, the 
party muſt anſwer to the matter contained in it, for 


_ this is all the Writ fequires, and the Demurrer is not - * 


an abſolute refuſal ty anſwer, but to that Writ, upon 


- fuppoſal it is inſufficient. But if Iſſue be taken upon a 


Plea in Abatement, as upon a miſnoſmer in the Plain- 
tiff,or other ſuch like Pleading, & it be found againſt the 
Defendant, the Fury ought to Aſſeſs coſts and damages, 
and the Veraidt in that caſe is final, and there ſhall be 
#0 re{pondes oulter,, as upoy a Demurrer z becauſe it 
zs the folly of the Defendant to put himſelf upon a falſe 
Iſſwe, to trouble himſelf” and the Court, and no matt 
ſhall take advantage of his own wrong» but in the other 
caſe of a rc{pondes ouſter, be refirred himſelf to the 
Judgment of the Court, and ſo there is an apparent di-' 
verſity in theſe two caſes, Rittermaſter againſt Stanly. 
Mich. 21- Car. 2.R.in B. S. And ſo was the opini- 
on of the Court of Kings upon a Writ of Error, hrought 
pou 4 Fudgment given in the Common Pleas, between 
Amcotts and Amcotts. Pa ſc. 17- Care 2+ Ae 

'The Pleading of payment upon ai?Acion brought 
upon a penal Bill, without ſhewing an acquittance, 


| Isbuta Plea in abatement of the Writ, but with an 
acquittance, it isa Plea in diſcharge of the Action it 


{clt. Trix- 24+ Car. B. r- Q. Whether pleading of pay 
ment be a good Plea to any intent. 

It one do dcmurupon {uch a Plea as ought not to 
be pleaded, by his demurrer he doth admit the Plea 


_tobea Plea, fuchas it is. Trin. 24. Car. B. r. For the 


demurrer is but to try the ſufficiency of the Plea: 

One may (fometime) Plead a Plea which is pro- 
perly a Plea in bar by way of abatement; and a Plea 
which spropecrly a Plea in abatement, by way - a 
Plca 


| Pletin bar. Trin. 24. Car. B. r- But this bolds not” 
i in all caſes, but only in ſome you caſes. 
" | APlainabatement of theWrit, ought not to be 
8 received after the Defendant hath Emparted, for by 
? | Emparleyheadmits the Writ to be good 3 yet if it 
* | be feceived, and the Phintiffdoth demur to it, the 
deimurrer is gdod. Trin- 24. Car. B.r. For the Plain- 
; tif accepting of the Plea after imparlance, is no pre-' 
judice to the Defendant, and therefore it is but reaſon 
| that be ſhould take advantage of the inſufficien:y of the 
Plea, by demurring to it, if he ſee cauſe; and it was 
the. Defendants fault to Plead ſuch a Plea as might be 
demurred unto. 
Ttis intended in Law, that every Plea is entred 
when it is pleaded, for ancicntly the Serjeants at Law 
did uſe to plead all the Pleas in Court at the bar. Trin 
24+ Car. B- r. And before they were entred they could 
#1t Plead thems, but now they are not entred uſually be< 
fare they be Pleaded. 

If one be ſited upon an Obligation, he cannot be 
compelled to Plead before he have Oyer of the condi- 
tion of the Obligation. Trin. 24+ Car. B. r. Becauſe 
be cannot tell what to Plead till be underſtand for what 
be is ſued. . 
| If there be a Verdidt given in a cauſe wherein no 
iſlue was jotried, this is a Feofzt/, and it i5 not helped 
by the Statute 3 for 'the Statute is to: help ill iſſues, 
and not to fupply iſſues where none are joyicd, and 
therefore there mult be a Repleader. Paſc;2.3-Car.B.rs 
To bring the matter in diſpute in queſtion, for there 
is notbing tryed, and ſo there can b: nu Verdidt. 

Upon over-ruling, of 4 Plea, which is.only m a- 
batement of the Writ, - there thall be @ reſpundes o- 
fer, that is; the Detendant ſhall only be: ruled 't 

Da put 
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: put in-2 better Plea 3 but. upon over-xuling of a P 
B.- w A ts Pleadod? in bar A gth Gates idgme! 
4 ſhall be given againſt,ghe Defendant, for ſucha Plea is 
eremprory«, Triy- 24e.iCars B. re 1 Bug a Plea int a: 
> ext is ouly dilatory, and is not ta bring the map 
$er,z4 Jueſtion. ty an Iſſues but to delay the Plaintif. 
Q-. Wheaber be ſpall not pay Coſts preſently, or that 
they ſhall be confidered after the VerdzQ given inthe 
caſe upon the new Pleas Wh# 
.., If a, Plea be put into the Office in due time, it is 
well enough, -although it be not delivered to the At- 
torney of the Plaintiff. + Trin- 24+ Car- B- r. So that 
be may not enter Tudgment for want of a Plea, but it is 
wſual for the Defendants Attorney to'deliver a Copy of 
tbe Plea to the Plaintiffs Attorney.  . . 
. Inan Action of Dcbt brought for Rent, upon an 
Indentureof Demiſe for years, the Defendant may 
Plead payment wichout ſhewing the Deed, for the 
Leafe thall be intended to be in being at the time of 
the Action brought. Trin- 24+ Car. B.r. Except the 
E\ conteary be ſbhewn, and if the Leaſe be in being, he is not 
| bound 0 ſhew any diſcharge for the | a be cam 
#t.compel the Leſſor to make him any when be pays 
it. a. 
- A: colourable Plea ought- to be centred, but that 
which is no Plea ought not to be centred. Trin-24-Car- 
B. r. For acolourable Plea is a Plea until. it be overs | 
ruled, for the Court will not ſpend time to diſpme 
things which are clear. Th 
Q-. Whether one may Plead a Leaſe for years by In- 
'- Gentureavitbont ſhewing the Indentyures Trin. 24+ Cats 
" b-xe Ttſcems the ſifer way to ſhew 1it- 
-, Iv an Action of Dcbt brought upon an Obligatt- 
on,..the- Detendant is not bound /to, plead hu 
| ave 


# 4w' 


a 


. — TY _y- 


GY 1. 


bays. Over of the Condition of the Obligation. Frix. 
- .24- Cars By ro But he may Plead without Oyer of it if 


he pleaſe, and if be do Plead witbond Oyer he cannot af- 
zerwardy have Qyer of it, for. be bath waved. his ad- 
vantage and may nat reſume. it. . 0s 
If one Plead a Plca that, is.not good, 'and the 
Plajatift dath demur upon jt, the Detendaut cannot 
afterwards amend his Plea, . without the: Plaintitls 
conſent, Mich. 24+ Car. B. r. For the Defcudant ſhall 


' #ot take advantage of his an ill Pleading to delay the 


Plaintiff, qnd 39 put him to mare trouble and charge 


 thenbythe Law be may do. 


It the Deteudant: will plead 'a Dilatory Plea, he 
muſt plead it upon. the giving of the firſt Rule in the 
Office tor the Detendant to plead, and he muſt plead a 
Plea in chief after the fecond, Ryle given in the Office 
for the Nefendant to plead 4 and: this is. the reaſon 
that Judgment cannat be eytred againit the Defen- 
dant fox wank of a Plea, until the time given by the 
two Rules to Plead be patt. Mirth. 24+ Care Bore: But 
if be then put in a Dilatory Plea; the Plaintiff may 
take his Fudgment notwitbtandings 


If the D2{endant bath Pleaded an Dutlawry in 
diſability oi the PlaintiF, and that be reverſed, be 
{hall not Plead another indjifahility. Per Magiſtrum 
Liveſcy, CG al, KC P. 21« Car. 26 Regis« Tc L 


 Theancignt courſe of practice was for the:Pefen- 
dant to put in þisPlea into the Offtce, hefare that the 
Dcfendauts Attorney did deliver 4t to this Plaintifts 
Attorney, becaule it is not ſucha Plea as the-cquile of 

the Court allows of. Mich: 1 649+ B. S. But now it is 


wet ſo uſed tq he dones | 
acai =; The 


4 44 
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Ps TheMaſter of tlie Office of the Kings Bench,ougftt 


net to ſuffer the Original Pleas brought into the Of 
fice, to be delivered out of the Office, but only.Copies . 
of them. Mich. 1649-B. $. © For by the Pleadings 
i# the Office, arc the Pleadings made up for the Iſſne to 
be tryed, and if any queſtion wiſe about* altering of 
them, they are to be examined and reftified ( if any al- 
terat?ow8 be) by the Pleas 3n the Office, and not by any 
Cofy of the Pleas ! | 

A Plea that is grounded upon. a Statute, if it be 
mot good, is not helped after a Verdi. Mich. 164.9. 
B. $. For the Statute being the foundation of the Plea, 
if it be not well laid, the Pha is naught in the very 
ſubflance of it, and ſuch Pleas ave not helped by the 
:$tatnte-of ]eotails. See the Statitte. 

It an Action be brought in this Court to recover 
Lands, and the Defendant emparls 3 yet he may after 
nparlance(as it hath been held plead that the Lands 
-n queſtion are ancient Demeſne, and demand Judg- 
ment whether this Court may hold Plea' of them, for 
itſeems by the imparlance he doth notathrm the ju- 
riſdition of the Court; but if he plead to-the Defer- 
dant, and make a full defence, he cannot after that 
plead'to the juriſdidtiorof this Court , for by plead- 

ng he bath ip effect cofffeſſed the juriſdiction of the 
Courts Mech, 1649. B. $. 8. Ap. 1650. - B. S. Paſc. 
Q-\ Tamer. For it hath been dowbtet and held it could 
#ot be after imparlance. Pac. 1650. 4. Mail. 
"If-thePlaintifls Attorney deliver an imperfet D:- 
claration to the Defendants Attorney, and he accept - _ 
of t 3, yet he is not bound to-plead until the Plaintiff 


{have perfe&tcd his Declaration. Mich. 1649+ B. 5+ 


Foy until" 3t be perfelted, it 18 no Declaration, but be 
may well demur, which is the uſual prattive', it y_ 
| X c 


, the Accompliſh'd Attorney, 424 

be way, for it ſhall he intended; g true Copy, yet -it is 
wot ſafe to do it Without examining\ it by the Declayar 
tion put into the Office- es 9D LE. 

It it be doubtful between the partics, whether a 
Plca be good 01 nat, it cannot be detgrminedby tt 
Court upon a motion made,, that, the Court would 
deliver theix opinions whether at be good or not, but 
there ought to be a Demurrer upon, the Pleaz and up- 
on hearing of arguments, thegeupon, the Court isto 
judge whether that Plea be good or bad. Hil, 164.9. 
B. S. Jan. 26+. For the Court will not upon the ſud: 
den, and without deliberation, deliver their opinions in 
things which are dubious in Law» | 
. - If an Indenture be ouly pleaded way of inducey 
ment, it is not neceſſary to lay, . per Irdenturam ſum 
in curja bic polat ; but if the party do derive any 
title unto himfelt by, the Indenture pleaded, he mutt 
plead it ſo. Hill. 164.9. BS. Fan, 26+ That the Court 
may judge whether the title be _ by the Indenture, 
be warranted by it, and that the other party may cot 
fider what auſywer to give unto it 3 fir a bare induce» 
meng fo a Plea yequires no anſwer to 'it, becauſe it is 
got of the ſubſtance of it« Wt, 

It an Action be brought in the Sheriffs Court in 
London, and be afterwards removed by a Habeas Cor- 
pus into this Court, the Defendant ought to plead the 
lame Term the cauſe is removed, and proceed toa | 
tryal. Hill. 1649. B. S. 9, Feb. For the Court will 
not grant the party to take any advantage by the re- 
moving of the cauſe bither to delay the other party inthe 
conrſe of his proceedings, which would be, if be ſhould 
not be compelled to plead the ſame Term the Cauſe was 


removed. 
Dd 3 $2 


t xccording tothe prerend- 
& in this matuner, perit ad 


edert, Oui querens non 


EAT fire 

hath ſubſcribed the Ein ad 1 
tothe LON we doheir, Ho re 
tipon the ROI,” quad qnerth fbſeripfir ent ahdamehs, 
and then the Plaintiff, thifpht wh ſt is Real 
hive been averred upon the Roll, thit' the'Plainciff 


had' not taKet” the 'Engagethent;”a)thotigh be had = 
' Judgment in the'Canſe, ant! thereby E-xteuridn Nod 


lave been ſtayed ntitit he had ' tibſipthed” it, | Frits 
96 B.$.3-Tulii-dll this Plhiding wax long fince ot 
or fe DTS TT TN " 
_ "kf the Defendants plea do not anfwer all the mater 
contained in the Planitiffs Declaration, it is ng good 
plea 3 but the Plaintiff ſhall have His Judgment inritt 
againſt him for want of a plea, 'Hzll. 1650. b. $. 
2 1+ Fath | | 
s | Wie, a general plea is plegded;the Attorney ought 
to ſet his hand to the plea,and. then the Tiſſue is joyned 
- and if he will nag (cf fic hand to the plea, Fadpiticnt 
may he entred for wanit of a'plea 3 for the Attornics 
hand warrants the, plea, and bcfore his hand fet to 
it, it15no plea, if-it be an ordinary plea. Hill. 1650+ 
B. $. 5: Feb. But if. it be,a ſpecial Pleg, there muſt be 
a Counſellors band ſet unto it, becanſe it 1s ſuppoſed to 
. be adviſed by Councel and Counſellors, to maintailt ## 
to be good if it be diſputed, if 


* Aedmepliſ'd Antorney 453 
: Kone beſhtd by original-writ; he = lead the - 
ſzms Term, in which the original is returned Y4 the; 
Pefendant' bt Anceſted by # expizy comtaitii the 
chile of Aion" exaQly as the original, and iffich! 
eaplat be retirtiable the fares Term with theofigt/ 
nal; but whenloeyer the capjus isreturnable; the'De-" 
frdant mutplead preſently it required.! Hill: 656- 
B. $. 6. Feb. "But it 33 not ſo where- one 18 ſord by #. 
IR ora Bill of Middleſex; Q- Different ham Go 
tatloyemn ihdes ©, 
- If one be compelled to alledge double inter ity 
his plea, yet if he do infiſt but upon one of ther; " 
lea is not double. Trit. 1651+, B. S. For vor 
Mute bly ion which "it 1s inſt ited hon, ſhal Wire be 
fiyned, and * dthey matter requires to anſwer.” © 
It the Plaintitts Attorney wil conſent nntg9- it; the 
Defendant may wave his plta pleaded withotie movs 
ing the Contr: By Rolle Chief Jaſtice: TYRA. "T45 tz 
B. r. But if he will not conſent, it cannot be done with- 
out moving the Court 3 for the common courſe of pro 
ceeding, 1s not.to be altered but by leave of the Court, 
which up cauſe ſhewn, the Ciart will ſmetimes vive 
way unto, if the doing of it be wo} pery prejudicial T any 
party ; 
A ſpe ca}! ptea is a plea, although it have not a 
Co. nſello hand let toit; and therefore Judgment 
cnnor be entr ntred'for want of a plea,although a Coun- 
{cHors han be hers it, without acquainting the Se- 
condary of the Otfice and obtaining his leave to do 
it, tor 1t may be it was not put in for'a ſpecial plea, 
"and the Plamtifqult not be his own Judge. Mich, 
1651+, B, $.. Per Rolle Chief Fuſtice. Tet if the Se- 
| condary hall athudge i it to be a ſpecial Plea, I conceive 
the De efendant miy afterwards have leave to- get 'a 
d 4 Cont 


- 
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Connſellars hand to it, and ſhall not be ſnat"d yvith 8 
b | Lus xy þ ba y/ 
| prayer of the priviledge of the Court is not 
properly a plea, for it 'was ancicntly demanded by 
Writ, al -1t be, now uſually allowed by the 
Court.upon the prayer of the party who glaims it. 
By Latch Apprentice in the Law of the Middle-Tem- 
ple» And every Plea 3s either a Plea in abate- 


ment, a Plea in bar of a Plea to the jnriſdiftion of the 


, 
74 
| 


Court) and the praying of the priviledge is none of theſe 
but only a deſire of the party he may not be ſued elſe 
"+ apt in the Court where be prays bis privi- 
leage. 

. IntheCaſc of Cobb and Webb. Trin- 1659. By 
the Cork Fa. ep terien 5 chores to a Caſual 
ejeftor before the Eſſoigne day,if the Tenant i: poſſeſſios 
Sat defend the Title, be he ſo to plead, that a Tryal 
may be bgd the next Term, and ought not to imparl. 


Plea. 


Upon a motion hetwixt Brickog and Arnold. By 
Glyu Chiet Juſtice. When pleadings are made uf 
and paid for, they ſhall be accounted as if they were 
entred, for the entry belongs to Clerks in the Office, and 
not the Attornies. p 

It a Declaration be deliyered to the Defendants 
CR put into the Office after the Efloigne 
day of the Term, the Detendant cannot be agmpel- 
Icdto plead that Term, but he may imparl fl the 
next Term. 1652-B. $. For the Term was begun 
when the Declaration was delivered, and ſo it cannot 


be accounted a Declaration of the preceding Term, for 


the Eſoigne day is part of the Terms 
_ 5 Pardons 


the Accampliſh B V'd Attorney. = 425. 
FL Pardons 


He that will take the benefit of a Pardon, 
ought to plead the Statute by which the general vs 
don was granted, - ,21- Car. B. r. $. a 97 4« th 
7. 8. That the Court may judge whet 
Pordoned or not which they cannot do,e Er pon 
be pleaded, and that the party ſhews _ is compriſed. 
the pardon, and mot excepted ont o Mo... 

: that is found guilty of maneſlaughter, muſt 
fue out his Pardon, or cle his ng.1n the band 
cannot be diſpeuſed withal, for 1 man- is Fey 
lony. 23. Car- B. r. For which be is by the Law #9 
al horn 6 vt the hand, except he be Deaf ces 


Penalty. 


If a manbring an Aion of Debt'n upon a Boa = 

performance of Covenant, the Plaintiff recover 

the whole penalty of his Bond, becauſe in Debt 8 
t muſt according to the den 

the demand muſi be for the whole penalty 3 for it is 

the Defendants folly, after he-hath. obliged _—_— 
not to take care to perform the Condition 3 but 
baps if his Caſe will bear it, < may have reli 


Equi I» Care, B- Regis. 7. Hy. 91 
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tre Oat before a Pcifon that Kath Tot 
niibrity by Ty pive Wh 7 His Oath'in chit 
ape - hes depoſed; i5hot Ne 21. Car.” 
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neſs only, then where it 15 committed maliciouſly. 


Trin. 24+ Cat. B. r. For tho pag the Law doth not tol- 


erate offences, though they'be committed out of infir- 
: Lofer ratotþ ſs Hh man, gud 
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Manda WETY, PT Pricetding! i 11 —_— A-Q 3 
Mi 7HQ © 113! ! £3 
a Af kgttfibtttdings ought! ro' take comtetice- 
ment by Figinal Writ Or ' By Enditrient, or by-in- 
formation.” TR Car. B. r. "Or by Bill of Middleſex or 
Latitat, which zs the original Proceſs of this Court,aud 
Is in the nature of an original to cauſe appearances 
SF #Cepi Corpus be returned *in one Term , the 
Defender ought to plead the next Term: after the 
xeturn, ſo that the Plaintiff may go to a ys the 
almc 


the Anbinepli/A'd Andencyi Py: 
vid Pbttrs, 46 RIC If the Defihdane gory 
int6 Cort by » Mite, Corpus, or tielins, of plarie 
mos Corpus. Mith1 42: Cay: B. #1 Biſe'tbhere wottld4 
a In the pricteeonge, whieh ihe Core will #9 
wei py _ 
: F otic be fied fpon's Latitat bn this Kings Berieh, 
and Arrcditd tpdri3t; after he appears. be is comin 
trdt0 the 0h Pattd if he cl ft Bail, he 
dihvgrdd out ÞFft into- the tultotly of wy 
andijt oth caſt#hes/t the cuftoly of the Mizicl 
chal5(iri the'fieft Fs th the cuſtody of the Miteſchdl 
hte, ind jrl tp Fitter He bs He enttody of the Bail, 
Pit , thly dep ant keep "Him bh Gulfody if 
in g6; 311948 ape th 
| nk for bis Be hall ale itt t & offier 
wil when one fit to Baif by — tab _ 
M; tft. Ml dit es Fee EN:B- 
irefchatht, by oriyiria boos 
Atter che PlaintF 15 -Nort-fillt; He rmtift begin hi 
WavoHt age agenarft'eititior or proceed” viÞert his GD db. 
Mitatfon. Ach. Yi + By4b# Nowflte - 
the caille a5 t0'tha pros ir rvenngs and thepitye 
tlet ive #8 Hay \ih Courts But he may pht inthe 
ſame Declaration again if be pleaſe, and proceed There: 
wp1At 43 upon 4 new Declaration. * * 
After a verdict, there ought not tobe 4 mich 
but the Plet'is djlconthmued. Mich. 22: Car: B. F. Q. 
For the prattice is otherwiſe. © 
"'Whete the Deferidanc brings 4 Writ" of Erioþ t 
_ 2 Judgment given againft him, and hdtha 
tr of roger to Say Eakcution upon the Judgment di- 
to the Sheriff of that Cottity where the Exe- 
lon is to be done 3, and yet he is taken by the She- 
nf by vertue of an Execution taken” out upon 'this 


Judg- 


$23 _The Practical Regiſter; Or, © 
Jadgmont upon moving of the Court they will grany 
a Writ of. Superſedeas tO ede this Execus 
tion, quia emanavit erronjce. Mich-122. Cars R- re For 
fach Execution onght not by Law to bave iſſned ont, 
much leſs to have been ——_— becauſe of the Writ 7 
Error depending; which ſuppoſeth the judgment to 
EFFONgOKY, @ and ſo. no Execution could teafun $8 
Bills. of Middleſex arc Gre to Sherith of 
Moddleſex, as Latitats arc to.0 Per Peri, ſo Lati- 
tats Iffue out to, Sheriffs. of all Counties in 
England, as.well. as to the Sheriffs of M;ddleſex-. 
Where the Defendant did tender unto the Plains 
tiff the megies tr which the Adion is afterwards 
CH 825 a3 im, before che Ation was brought, 
pit refuſeth them, avd will (notwithy 
{a ng;ſue che Defendant for them,upon a motion, 
Andmaking this, appear to the Court, the Court will 
order the money to its into. the Court, and 
wil ſtay the Plaintiffs Proceedings. Trin- 23 Car- 
ET. Be y- For the Court will not countenance any one $0 ſue 
om who may have right done to him without ſuit, 
this were to encourage men #6 be vexations.” But 
. moxe uſug] way in AQians ſir aſſuwpſit, is to 
= it with an Uxcore prijt. 
Inferior Courts ought to (et forth the manner of 
their continuagces upon their Proceſſes, and not to 


expreſs them . general Tritt 24s Cars B. r- x 
Thi Proceedings 9g xeruk Courts, are not {0 re- 
gular and formal as the Proceedings are in the Courts 
at Weſtminſter, but are entred only in fhort notes 
Paſe. 24+ Car- By. Paſe. 1648. BS. Accordin "s to their 
exſtom of prafiice which ts —_ ſo it be orderly 
and not againſt Law: 
If one be Arreſted by Proceſs of this Court, * 


OY ae <4 4. | 4 AY 
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be 


declare againſt him in'three Terms after; the Deten+ 


dant is by'the rules of the Court to go out upan com- 
mon Bail. Trin- 24» Car. B. r. For the Court will 


reſume the cauſe of Aftion is not very great, becauſe it 


#s ſo long before be declares, and they will not compel 
bint to put in ſpecial © Bail, but where it appears the - 
eanſe-is weighty and requires it. | ot 

The continuances in the Proceſs of this Court; are 
not entred until the Judgment given in the cauſe 
proceeded in be entred. Mich. 164.9. B.r. For not 
till then the Record is male perfett. 


An appearance will help a miſcontinuance of Pro- {7 


els. 9g. Nov. 1650- BS. Tet after the miſcontinuance, 
but not after a diſcontinuance of the Proceſs for by the 
diſcontinuance of the Proceſs it is out of the Court, and 
cannot be recontinued by the conſent of the parties » but 
by the miſcontinuance it is not ſo. We 

: + The bringing of a Writ of Error isa continuance 


' ofthe Action. 10- Feb. 1650. B. 8. Hill. For the 


Afion is not determined by the FTudgment, if a Writ 


of Erroy be brought, bnt is fill depending. for the Fudg« 


ment (it may be) may be reverſed, and ſo the Afton re+ 


\ mains as if Judgment were mt yet given, becauſe the 
; Party contznues bis ſute to overthrow the Tudgment- 


: It acauſe to be ſpoken to in Court b&'cntred m-+ 
tothe paper of Cauſes tor the day in the Ofhce, a 
though it be-not put into the paper of the Cauſes of 
the day delivercd to the Judges, yet the Court will 
proceed in them if they be informed of it. Trim 1651» 
Ba For it was but a miſtake of the Clerk, and it 
may' be Conncel on both ſides are retained fer that day 
to ſperk in it, and if" it ſhould be put off, the Cauſe 
would thereby.be delayed; and the parties put to more 
'tharper, Upon 
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© Upona. Verdict or a DVRs {{ometiogen etires) the 
continuancesin the c are-pgt entred, until afcers 
Writ gf Error be hroughe., Paſe- 1652-B. S: For is j 
#ime enoweh then ta enter tem, {{ 
.. Miſcontjagance of Proceſs.is where que Pracels s 
 uked for another Procels, piae g wrong Procels, ws | 
ſtead of axight. Trixe 16524Þ« 8+ But @ diſcontins 
ance of Proceſs is when there wants ſame Praceſs to cot 
tinne the eauſy inGourt from one day. to anathers. || 


P raviſos 


A Provifo in a Deed which ſounds in Covenant, is 
Collateral. 21-Cor« B, r» That is 8 Proviſo which 
ſo pewued, that it implies a Covenant init; for there it 
difference betwixt a Proviſa, aud 2 Covenant of a Deed; 
for @ Proviſo. doth often go by way of deſtrudtion, of the 
whole Deed,or ſome part of it, or of the eſtate created by 
it, butt a Covenant. always ſtands with the Deed, | and 
auly an Action lyes \ a the breach of it- | 

A tryal by Provifo was ordained by the Statute, to 
the end that the Defendant ,might free himſelf of 
fuits brought againſt him, by tryipg the iſſue depen- 
ding betwixt him and the Plaigtith, in caſe the Plainr 
tiff doth not try it ashe ought,; which he. may do 
thenext Termafter the Plaintiff ſhould have trycd it, 
or at any tzne after that when he pleaſeth. - Hill. 22- 
Car. B. re Vid- the Statutes 23+ HS. Gaps 15s: and. 4 


Face 3» 


Ja all Acjong 1ping in London and Middk{cs, 
the Defendant cannot gibe the P.aintif notice of 
trying the Cauſe by Pzobiſo the fame Term Jſlue 
is jopned, except the Plaintiff hath firſt alhen. (NF 


=” Me." 
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the Accompliſi rd dttgrney,. $2 
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' doth favour the ſupperting and mgintenance theredf,, as 


Car- B.r. It pardons 
that int the eye of the Law the Offendor is as inyocert 


De{eridant notice, of Trpal ' 
De drrvte "Per MayiſtrimiLivelcy, & al. 


a 
: Chet 
ric0s. P. 21+ Car. 2. Regis. rs 


Ls 


* 


- Tf a'Proviſo'in a Dred be inſiſted uponat a tryal to 
deſtroy the Deed in-which it js, there muſt be pun&tu£ 
al proof, that the thiug provided 'to be done or not 
done, was done or was not done according as the 
Proviſo directh. © "Mich. 1650. B. S. For the Law 
doth not favour the deftrutiion of Deeds or Eftates,” but 


much as may ſtand with the rules of Tultice, and there- 
fore doth require ſoftr36 proof of things, the doing or not 
doing whereof” goxs tg the aeftrudiion of eſtate. 


P! edge. | 


The Plaintiffs'pledges that hewſhall proſecute” his 
ſurt may be entredat any time pending the fuic. Txip- 
22+ Car- Ber. For ——_— inf _— is now but 
a meer formal thing, but what was the ancient uſe » 
-beraforinn it &: Tet if the Pledpes be not Ki Ge for 
at all. it is Error, becauſe the Law 'diretis the Plains 44+ 
tiff to find Pledges. OR 


. 
- 


Pardons 


A general pardon doth diſcharge not only the pri- 
niſhment which was to haye been. inthi&ted upon the 


erſon of him that did:commit the offence pardoned, 
bug alſo- the guilt of the offence 4t felt, Mich. 22+ 


adn (culp#: $0 *learl by 
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Ribs Third ih 6 Fs 
as if be never had committed the offence 3 ſo far doi 
nercy extend therein. ef oy as LI 
A Pardon may diſpenſe with the burning in the 
"hand of a perſon that is.convictcd for Felony, but 
without a Pardon it may not: be diſpenſed withal, 
Paſe., 23+ Car- B. r. By the Courte: _ 

- APardon in geueral words is not ſufficient upon a 
conviction for Felony. Mich. :21. Car. Regis. But the 
crime for which he is convifled ought to be particularly 
mentioned. | , L; 
 _ The words Pardoxavit, remifit & relaxavit,in a 

Charter of Pardon granted to one for Felony, do not 
reſtore unto him the goods which he forfeited to the 
King by-his Felony, but the word refituit in the Pat- 
don, doth reſtore him to his goods: Trin. 23. Car: 
B. r. For the former words £o but only tothe P ardoning 
of the offence, but zhe latter to reſtoring to the eſtate 
forfeited by the Felony, and ſo the words in themſelves 
do import in their proper ſignification. 

A Pardon for treaſon cannot be pleaded until the 


prifoner be c with the Endi&ment for the of- - 


tence committed. Paſe. 24+ Car: B. r. For before ht 
is charged by the Endifiment, it d1th not appear to the 
Court that he is ol =p that is pardoned by the Par- 
don. Vid. Title Endifiment. 

K one have a Charter of Pardon for Felony com- 
mitted by him, the Court ought to allow it upon 
the prayer of the party that hach it 3 but he mult 
produce it at the Bar,%and pray upon his knees that it 
may be allowed. 13. Nov. 1650. B. $. And ſoit was 
then ſaid and done in one Gotts Caſe. For if he produce 
it not, the Cort cannot tak notice of it > ani if bepray 
not the allewauce of it, the Court cannot tell whether 
the p.rrty dy accept of the benefit of it,and he doth it - 


F | th decnpl/be Ant * 133 
pe | no ve, 


dnl Pordan oth ublick offences 
done ro the | Prin doh pen but it doth not pardon 
private. injuries done to particalar perſons. Poſe. 
1652 B.$. For this if it ſhould, it would be to mix, 
Mercy und injuſtice toget her, to be —_ fo one; and 
_ to dnother int onie and. the ſame all 


Poftea- 


The Poftes is the iſſue or record engrolfſed in parch- 
fnenc,upon which a tryal is had; and which is after- 
wards to be entred in the Roll of che Court, where 
the Action! tryed was brought, when the party en 
fers his Judgment upon the Verdict had at the Bar 
Mich.22.Car-B-r. It is called the Pofica from the word 
Poltea, which begins that which is entred by the Clerk, 
oy pon the record that was tryed after the tryal 

etting fork thas Polſtca that is ards, after the 
ke joyned at 'ſuch a day and place, and before ſuch a 
e, the Plaimtzff and Defendant came, Oe. to bear 
ment, that is to try the cauſe and bear the Vagdif, 
= ſo ſets forth the tryal particularly and the Ver- 


The Court may ſtay the Poſtea, not ſuffering the 
party to' enter Jadgment upon his Verdi@, if thoy 
' find cauſe doit. Mh Mich. 2 Car- B. r. viz. For 

fame 101due praftice in the proceedings to the tryal, al- 
ns the Plaintiffs canſe was good for it is not 


have 5 ped ene bed is muſt by alſo legally 
frofecuted. 


E 6 The 


. " . 
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The Defendant hathifour days by. the ryles. of the 
Court-tg ſpeak in Arreſt of Judgment after the Po- 
Ree is brought into:the-Eourt, and- if the'party for 
whom the Verdi& paſſed, .willnot bring it in upon 
notice giyen'to him by the other party;that he intends 


to: moyecin Arreſt of Judgment 3 the Court upon | 


motjon-letting forth this matter, will order Judge 
ment to. be ſtayed; until-itour days after.'it ſhall be 
brought.in» ' Vide Notice. That the Defendant may 
have time to coulider upon the Record what to move 
out of it in Arreſt of Judgment. 

There is no general Rule'of Court for the Clerk of 
the Aﬀize to bring in the Poſteas into this Court by 
aPprecile thine 3 tor ſometimes poſſibly he may be able 
to bringit 'u {ſooner then-at . another'time.z but if he 

e.negligent, and -return them not. '1n convenient 
-time; the partics grieved may move the Court; and 
thereupon the Court will make a -rule: that he bring 
'them.4n {ſpcedily. '[ Mich. 22 Car. B. r-.. To avoid 
further delay.to the: party concerned. | 
_- It the. Clerk of the Aflize. have miſtaken himſelt 
in drawing up of ghe Poftea, as lometimes.it falls out 
to be, be may amend it.by his notcs.iwhich he took, 
and drew jt up by 3. although it bg returned. Trix- 
24. Car. B. r. But it mujt be . before. it. be filed, for 
then it is' a record of this Court,. \ und may not-be 
altered. | 

After the Poftea is catred upon Record, and the 
'Record hath been read iu: Court, in order. to, the 

ſpeaking toſome mer . in'Law.iiit, - the Attorney 
-1n the cauſe .ought not eo have the: Poftea any longer 
<3n his caſtody, but it oaght to remam in Court. Tra 


* 24+ Car. B.r. As a Record'of the Court, and in the X 


cxjtody thereof- BY 
$0'L Þ- c 


LA KF. 


0; whrn latinas. 4% 
the Actompliſh'd Attorney. 4.35 
"The Defendant may. give rules in the Office for the 


Plaintiff to bring in the Poſtes, if he do it not in due 
times and if he will not do it,-when the Rules arc 


_ "out he ſhall be, Non-ſuit. Q, 18 Now. 1650+. Be S- 


For though: he have, a VerdiG, yet be bath. no Judg- 
ment, and ſohis Jait 25 nt determined, and ſo ſhall 
be Nowſuit for not proceeding on, and the Court will 


intend that he will proceed no further, and the Defen- 


dint is not to _betyed #0 attend: upon bis Proceedings 
upon zncertammties- | 5 
Although the Verdi& given be prejudicial to the 
Plaintiff, as he conceives, yet he ought to bring 
inthe Poſte. Paſe. 1651+ B- S- 13+ Maii. For be 
muſt abide by the tryal, though it may prove prejudici- 
al unto bim, that if be will not enter the Verdidl, the 
Defendant mays | 
A Pofteu is a record of this Court truſted with the 
Attorney in the cauſe by the Clerk of the Aflize, 
and the Attorney is bound, if he be ſo trulted, to, de- 
liverit into the, Office, that the Judgment may be 
entred by it by the Officer of the Court. Trin- 165 1» 
B. $. And if beds it not, the Court will enforce bim 
to dy it- 
It is not neceſſary to annex the Diſtringas unto the 
Poſtes, although it is uſual ſo to do. Trin-1651. B.S, 
For they have no relation one to the others 
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Preſunption. - 
Where the Plaintiff doth declare in an Action of 


Debt for Rent behind, duc upon an Belrooine WIN 
Tnifefor years, it thall not be preſinmed' that there 
3s any other Rent due, or Leaſe made then that up 
and for which the ery _ declare- Meck. ah 
Car. B. 7. gFor this would be a foreignconftruttion, ai 
for hich here is no inducement #0 arr its * 
Where divers houſes are let to one by one Leaſe, 
the Couft will prefumne that the Leſſee is in poſleiſion 
of thetn all, if he be in poſſeſſion of any of them, if 
the contrary doth not appear. Paſc. 24- Care B-r- 
For altbough the Leſſee may poſſibly bave paſſed aw 
his bgcnes in ſome of them vo other perſons, or t 
Leſſed did not enter into them all by vertne of the Leaſt, 
yet this ot appearing to the Conrt, they will not pre- 
fume it 30 be ſo, but will judge that the Leaſe tookeffel 
as to all. GS. 5s TOP | qd; 
One Court of Juſtice will not preſume that ano- 
ther Court, of Juſtice will do injuſtice, except it 
do'plainly appearunto them that it is ſo. Puſe. 24 
* Care B. r- For eal# Court ought to bave an howourable 
op 3101 of the proceedings of another Court. = 


- Ports- 


The Cinqne Ports are not abſolutely excluſive of 
the Common Law, ſo that it may not intermeddle 
1m fome Cates, with the proceedings in their Courts 
Mi-h. 2.2. Car. B. r. For the Common Law is the unt- 
verſal and ſupream Law of the Nation, and uo ar 
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pliſh'd Attorney. 437 | 
ed, either by om » 
its jor xp \ 
ſhauld be ſo, which this Coupt will not ſuffer if there be - 
m_—_ a EOPOAE! 7 
A. Writ o Erxor to reverſe a Judgment givenin 
the Cinque Par 
dn and Conſtable 


, isto be brought before the War- 
and Conſtable of Dover. Mich. 22:Car- B-.r. For 
ſets is t 5 ſream Court, when the other inferiour 
rts are ſubordinate. 

W a Certiorari lies to any of the Cinque 
Ports ath been a queſtion. Poſe. 23. Car- B-r. Tet 
8 Certiorari was granted out of this Court, to remove 

8, Fudgment given at Dymchurch in Kent, being 4 
| lantb of one of the Cinque Ports, i Rook and Knights 
caſe. Mich. 22.Car.B.r. Rot. 381+ moved by Launce- 
let Johnſon of #he Inner Temple 3 this was granted up> 


j an a ſuggeſion of a failer of juſtice theres 


t | Property: 


1 He that hath the Land that lies on both ſides of a 
High-way, hath the Property, of the foil of the 
High-way in him, although the King hath the privi- 
ledge for his people to paſs through it at their plea- 
ſures; for the Law prelumes that the way was at the 

_ tnſttaken out of the Lands of the party that owes the 
Lands that lye upon both ſides of the way. Mich. 22. 

Car- B. r. By Rolle, Q. So that it ſeems it ixcalled the 

Kings High-way, becauſe of the priviledge that the 

King bath in it for bis people to paſs and repaſi through - 

Þ #,.41d wot in reſpett of any property be bath in the [a 

ſelf; yet divers, as of Mannors, do claim the ſoil as 

ant of their waſt, Ee 3 _ He 
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433 The PraStical.K Ko er; Or, 
He that hath the goods of apother perſon deliver+ 
ed unto him to keep,hath a"fpectal Property in them, © 
by reaſon of the delivery of ther, "arid tnay .main- * 
tain an Aion againſt a ſtranger that ſhall take them 
out of his poſſeſſion 3 althongh' they be,not” his own" 
proper goods. Hill. 22. Car. B. S.  Beeanfe an Alt © 
on doth lye againſt him to whom! they were firſt deli- 
vercd by him that did deliver them, if he ſhall not re- 
deliver them when he is demanded to oi 5 and there- 
fore it is reaſon that he ſhduldhave a property in thene 
againſt all ather perſons whatſoever. © p 
A Leyatce of goods hath no Property inthe goods 
bequeathed unto! him betote they be delivered unto 
him by the Executor 'or Adminiſtrator. Mich. 22. 
Car. B.r. For the property of them is not altered by 
the Will, fo long as they are in the poſſeſſion of the Exe- 
cutor of Adminiſtrator. | 
The Rector of a Pariſh Church ſhalbbe intendcd to 
be the proprietor or owner of the Tithes of the Pa» 
riſh, it the contrary be not ſhewed. Trin- 24 CariÞ.r, 
Becauſe generally, and by the Law, Tithes do belong to 
the Reftor, although in many places they do not, where 
there are impropriations- | Bt 
* If the Sea or a River ſhall by violent incurſion and, 
breaking forth, carry away the foil of one, in t0 
Freat a quantity that he that had the property in the 
foil can krow where his Land is, he ſhall have It 
but if his ſoil or land be infenfibly, orby little and 
little waſted by the Sca or the River, he mult lole 
his Land. Paſe. 1650. B.S. 11+ Mais Becauſe” be 
cannct prove which is his Land. | | 
If one to ſupport the credit of a Bankrupt,will ſut- 
fer the Bankrupt to have his goods jn his cuttody, and | 
to ditpolc of the Property of them, the Property o 
Me | =” 
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the g00ds ſhall be” accounted-to. be in the. Bahkrupt, 

and.the other upona tryal far the property of them, 
ſhall be judged'to have loſt his Property in them.Paſe. . 
1651- B.S. 18. Ap. . Becauſe by ſo diing be was a 
eanſe in part that others were decerved by the Bankyupt, 
whoſe credzn he ſupported, and therefure be is juſtly | 
puniſhed for bis fraudulent dealing to the prejudice of 


others. | 
Partition: 


A Partitionof Lands ought to be made according 
tothe quality, and the true value of the Lands, and 
not according to the quantity or equal number of 
Acres. Hill: 22+ Car. B-r. For the. Partition ought to 
 beequal invalue, which is ſo in the former; but may 
wt be ſo in the latter, v2. the Diviſion by. equality of 
Acres, for ſome Land is of greater value then other. 


Payment- 


Payment of money before the day of Payment ap- * 
pointed, is in Law a Payment at the day. Mich. 22. 
. Car. B.r. hor it cannot be in Preſumption of Law, 
atty prejudice to him to whom the payment is made, to 
bave his money paid before the time > and if it be paid. 
before the day, it is paid at the day, and it appears by 
the receipt of it, that it is for bis own advantage to 
receive 3t then. 

In an Action of Debt brought for Rent due upon 
an Indenture ot Demile of Lands, the Defendant 

may plead payment without a Deed, and it is a good 
| Plain Bar of the Action. Tri. 24+ Car» Bur. Be 
| EE 4 care 


before 
ſold. 


the. 


as 


| tf, 63 according to hs intention that receives it, Miche16 50+ 
FA. BS 22-Now Far.every one ought.to interpret tbe it. 
3 ws Ms nf bisoun afh, and not another, for this is buy 


reaſo & 


Pannbog. 


If this Court do proceed to try a Cuftom of Lox- 
don, there the Party may move for a Procedendo, 
that the cauſe may be removed into London, that the 
Cuſtom may be tryed there, . for it cannot. be-tryed] 
here, and fo if a Procedengo ſhould not be granted, 
the cauſe would remain untryed, and the party. that- 
brought the Action, would be without remedy. Hil. | 
22. Car. B.'r. Which the Law leaves no man withoithy 
mu:b leſs will binder Juſtice to be done. © ' 

After the Defendant hath filed Bail in- this Court, 
2 Procedendo onght not to be granted, much lels at- 
ter iſſue is joyned in the caulc.. Paſc. 23+ Care Boy. For 
by accepting of the Bail,” the Plaintiff hath admitted ; 
the juriſd;ion of the Court, and it 13 then too late 40 


TA; 
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or 8 much er dwhen 
EE leſt after Ive joyned w 
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_ in Bait in: this Court; 
upontheremoval of the- cauſe hither by Certiorars, 
or. Habeas cumeanſa, if afterwards the Bait: 
be diſallowed by tho Courtyif the Defendant ſhall re 


fuſe to put in better Bail, ſuch as the- Court ſhallap, 
prove-of;, a Procedendo may be-granted to thePlan- 

'  tiffto remove -the-cauſe back again totry; it where” 
the Action was firſtlaid. Maths 24, » Cars B.'r. For- 
diſallowing of the Bail, makgs the Defentlane to be in- 
rape condition, as if ts Dey ant 
until Bail be put in, #his Court is not "poſſeſſed of the 
Canſe ſo as to proceed init. 

| It a Certiorarj toremovea cauſe, be returned be- 
| fore a Judge and not in Court, and there follows no 
proceedings in the cauſe after the Certiorari retarned, 
| if the party who is concerned-will movefor a Proce- 
deudo, he muſt move for ithefore the Judge, before 
whom the Certiorari was returned, and not in the” 
bt Court whicher the cauſe is removed-' Mich. 1649+ 
; BS. Becanſe the Fudge bath been formerly 4raaroodl 
with the return of the Certiorari,” and may bave bet-" 
ter knowledge , why it was granted, and vhevefore ' 
the Court will not mermeddle to ry what the Tudg 
hath done. 
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"If the nn & che Plain do tell the Defen- | 
dants Attorney, that he is; camtent- to ſtay tor a Plea 
till ſuch atime,, and yet.dothiin the mean: time enter 
Judgment for want of a Plea, «this is not fair practice; | 
but if this be made to appearits. the Court; the Court 
will vacate the Judgment, and force him ta accept of 
a Plea. Hill. 22+ Car: B. r., For-the Law will not coun- 
zenance fraud and falſhood; in. the proceedings theregf, 
nor ſuffer , advantages to be: 4aken thereby, but loves 
plain and fair pradice. [ 

It is not fair;pradtice for the Defendants Attorney 
to Demur to the Plaintifls Declaration without pro- 
bable cauſe, but only. to gain time to plead. | Trin. 
23» Car-, Br. '. For this is. apparent cauſe of delay, 
which they che not to. be. inſtrumental in againſt the 
hrrown Rules of Pradiice. 


} rzviledge- | 


If one that isa Priviledged perſon in one Court, 
do {ue another that is a Priviledged perſon in another 
Court, he that is ſacd ſhall not bave his priviledge 
allowed. 

No priviledge is to be allowed to one that hath 
an Indictmept preferred againlt him, although he be 
a Pcer of tic Realm. Mich. 22. Car. B-r. For an 
Endidtment is, at the ſute'of the King, and againſt bim 
no Privilege ts to be allowed, for all Courts of Juſtice 
are his, and he may ſue where be pleaſe, for be. ſhall be 
tryed per pares, which is a great Priviledges 
' One that was coming unto this Court to attend 

upon 


partythat Arreſted bim had been alſ6 puniſhed, h:1dh 


the Accompliſs'd Agency. 


upon his cauſc,, was arreſted as he W3as.comnyg,, a 
was forced ro phe fp Bail; but uponia motion, -and. 
making it {o to';appear unto the Court,” he and his 
BaiF'were both dilcharged: 'Mich.32-Car-Bur. And the. 


The 
not pleaded that he knew not that "the party. came about 
bis bafineſs depending it the Court, for the doing of Lok 
was an affront to the Court, as well as att itijury to the. 
party Arreſted. © OT. i 
* One may have a Priviledge inthe Land of another” 
by preſcription 3 although he hath no-title to the 


{Freehold or ſoil. Paſe. 23. Car. Br." For although 


he now have it by preſcription, it might ariſe originally 
by gratt, and whatſoever lies in grant, may be claims. 
ed by preſcription, ſo that the preſcription in this caſeis 
not unreaſonable. Ms he: 4” , 

One that is Priviledged in this Court, ought not* 
thereby to claim his Priviledge to have a tryal atthe, 
Bar for to try the title of Lands which he claims in, 


. remainder. Trix. 23+ Care B: re | For it is incertain. 


whether the remainder may fall whilſt be continues a 
Priviledged Perfon, and for the preſent he elaims no 
preſent intereſt in the Lands; nay though hg had a 
preſent claim to them, yet he ought nat to be ſo Privi- 
ledged, if the Lands in queſtion be not of a great va- 
lie, or elſe the title very difficult to be tryed; and in, ſuch 


, caſes, any other perſot, though #ot Priviledged, may 


bave a tryal at the Bar 3 and tryals for | Land ought by 
the Law to be in the County where the Lands lye. 

\ A Priviledged perſon thall not be aHowed his Pri- 
ytledge upon a motion for it to the Court 3 but 
he mit appear and plead his Priviledge, and upon 
bis pleading it, he ſhall be allowed it. Mich. 23+ 
Car, B.r. Q- 


—_ 


A 


Get iden is Privy 


| "A One oe a0 IN Icy 
: except it be wo hag thn Bt 
a Bronbold; | 6, thathe 


Ke wah 0! To Gy 


ay ena 2 " . Bn. 
Friſe are ro or nature, and it much con- 
| Publick to peedy Fuſtice to be done in 


ember of Parliament isPriviledged, as wellin 
EE - Oy . and goods as in his pe Y Rolle Chief 
EF hf Mich. 24- GE. ro * IniheC of the Lord 
=. ohune. Far Hye difturbed in s EX them, be is. 
ea inſerving. of the Conmrrweal (mah 18 to be 
erre ore all vate intereſts whatſo 
” Ne Mornes of this Court that is ſucd as an Exe» 
b cutor, is notto \ Sx Priviledged, for he is ſued in the: 
E right ofthe Teſtator, and not in his own right, Paſe. 
3 1650. B,S. 7. Mati. And bis perſonal Priviledge is, 
not applicable to bim in ay other relation, then as bt is 
The prayer of Priviledge is not properly a Plea, 
for a Priviledged perſon did anciently demand his 
Priviledge by Writ, | | har of latter times the party hath 
been admitted to his Priviledge upon his prayer to; 
the Court. By Latch Apprentiſc, 1654. B. S. Vide. 
extea Title Plea and Pleading. >- 4-2 & 


Fe Tree the ProteGior upon an 


b Treaſon preferred againſt Sync Not 
the Caſe of Robinſon and Wright, i | 
that though Robinſon was an Alderman of Londen, * 
yet he ought not to be privikdged to continue his 
Adtion in Londox, where the caule of Action aroſe in 

another County, and was a perſonal Action. 
One that hath a ſute jng in this Cqurt ispri- 


_ Viledged by the Court from Agreſting, in coming hi- 
Ae om is houſe or lodging to follow his Cault, 
andalſo in departing from back again, di- 


jety tq his houſe or lodging z ayd if he be Arreſted 


/ Tod ing, the Court upon a motion made to in- 


form thern of it, will ſet the party at liberty, and 


| iſt him that Arzeſted him, if he did know he 

4 lute depending bexc, and came hither to attend it- 
a it otherwiſe, it might be yery miſchievous to 
the parry. 


I; lows . 


2246 TRA PHRGHAAFROPIAEr 3 Or, 
73 The wiſe 6% Ritorney of - this Court, it ſhe F 
»Aricfted oughtriotto Ulaim the' priviledge, of this 
*Covitt;” notto Pat! it bail to the Aion, as her huf- 
-band\may, rf he be Arretted';. but her husband mul 
%putbim bail for her, and tor want thereof ſhe1s to, be 
committed 'toPriſdn. Trix- 16 50+ , Juris 25+, B+8+ 
i W-ber butbard is provileaged ouly, in regard of bu 
: mal attendz ce upon the Court, and of that tye 
(hich the Courr bath upon bim in Ye; ard of bis relatzon 
"Fp.4Þ8 Court, Ad ſo'4t is only CN priviledge an 
nexed ty his perſon, and concerns not bis wifes * Vid. 
- Addi: 262, plttb de Priviledge, © 


-* 4 ” 


wr the Caſe? ng Ridley and Carr. Paſe-16 56. 

BUS. IF mas (if by Glyn Chief Juſtice, and ſo. ruled, 

*Hhui"sf, an Atrorhey of this Court do-abſent hanelf for 
gi 


\a Ytur fromthi Coltrn,. and gives no attendance, be 


. IR Y y «} 
ey Ws 864 : 
a « V3 Dog giape, x 
Re nt aria 4. 0 I TODIOUpote., 


- 4 ' 


0b nit Bo 0 . | 
, . «1 | a | 
1h a Prohibition prayed to be,direted to the 
"Cbart of Admiralty*to ſtay their proceedings; upon 
atugpetion thit they did hold Plca there, upon 3 
promiſe which was made infra corpres comitatus, and 
49 not-triable there, but at the Common Law z K 
"was aid by rhe” Cotirt, that the, ſurmile muſt be ab- 
{olate, that the promiſe: was made infra corpies com 
+zrus; 2nd'not, that if there was' ary promile made, 
1t was made infra corpus comitatus, for this iS 1ncer- 
taih;forit appearsnottheiby whether there were any 
ſuch promile made or no, and upon an uncertain fut- 


miſc no prohibition can be granted 3 for no Ifſue 
cal 


F 


| i the: Accompliſt»d Attorney. 447 


can betaken upon it, though it ſhould be'falſe. M611. 
21. Car B« r. %* | 

_* This. Court may by;;the Common Law grant a 
Prohibition to the Court ;of Admiralty-to fray their 
proceedings, it they hold Plea of any-matter, which 
the juriſdiction of their,Court doth not extend unto. 
Mich. 22. Car. B. r. '\For this Coutt is tg regulate all 
other Courts in their juriſd;ions,and not to ſaffer them 
to uſurp Authority rbbere they have none. 

...A_ Prohibition doth lie in all Cauſes, wherein 4 
Habeas Corpus doth heat the common Law. Mich. 
22-"Care B-r. For. this Court hath power as well 
to ſe Juſtice done | concerning, a mans eſtate, as to bis 

WO ati s Hh 6, | 

. Alchough, it. be quettion.ble,, Whether 2 Prohibi- 
tiondo lie in the Caſe; wheyeint it 15 moved. tor; Yet 


this Court will grant it; ſo that the parties concerned 


may appear here, and plead, or denur, as they ſhall 
be adviſed; to the intent the matter: may: come in 
queſtion;here and he decided, whether a. Prohibitie 
ondolie in the Caſe 0x;not ?\ but it ipappear to the 
Court clearly that a Prohibition dath: not ;lye, the 
Court will not grantit.. Meh. 22, Car. B-r. And 
if .it"\ſhall appear t0 the. Conrt that a\ Probibition 
auth, 'n1t Lye, the. Court \will then grant a conſulta» 
tion, whercby the party that was ſtopped in his pror 
ceedings by the Prohibition may now proceed 41 that 
Court to which the Probibition was direfed. Mich 22» 
Car. B. r. | | 

A Prohibition may be granted tothe Prerogative 
Court, to hinder them fiom granting, Letters of Ad- 
miniſtration againſt the Law, or to hinder auy other 
proceedings which arc not conlonaut to the common 
Law. Hill. 22. Car Br 
; Where 


. *Wherethoroisufure depaiding ih the Ecdefidthc 
al Court fora perſonal a 7 and wont potty 
a Prohibition maybe gramed | 
ings there, us forthe Lands only, ding my (tes 
vexthele& proceed there Pri ey ive Fri K 
P JB. rv» Fot 44 #0 the one krk 
e+e ye $0 the other th heres 
ft 'cheCommont.ewendihes iritual Law do dif 
fer tn the way of their protecdingp, in mWattbr, "of voy 
Kance, and the Eccleſiaſtical Court will 
cording tothe' courſe of their Law, this Gbiirt will 
grant a Prohibition to ſtop'their proceedings. Paſe. 
23- Car. Bop. © For wap tonbifel, be Comihoii 
Law is to be preferred before the Spiritual Law, 's) 
being the move general Law; "and more rendbig to the 
| =_— good of the people, and the publick, peace of thi. 
ation, and that which beſt ſuis with the conſtirition 
of the Nations 
- If the Court of the Lord Mayor of London ſhall 
hold Plea of a Caufe after it is removed into this 
Conye by a: Writ of Certiorari This Coiirt wy 
grant a'Prohibicion to that Court to ſtop their p 
ceedings there. Trix- 25- Car. B. r. For after it 8 te+ 
moved they bros no further Contuſance of the canſe, and 
therefore if they ſhall proceed, this Gonrt will b 
Ir proceedings. | 
- AProhibition' may be gragted out of this Court to 
any other Court that doth proceed in any cmiſe, 
which doth not lie within their Juriſdiction: Trinc23e” 
Cars B. r. For ſuck proceeding is to exceed therr Autho- 
which thisConrt will not ſuffer, bu# 1 is gf heep ol 
he 4 inferionst Conrts withimtheir own bo 
AProhibition may not be granted to an  inferiour 
Court to ſtop their proceedings in a Caule vo 


Þ dh not lie within cheir juriſdiction tory after thet 
the Defendant Hith allowed'the' juriſdiction of the 


_- 


©, . ©, 


== - 
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Court by pleadin tothe Aﬀtion. Trin. 23. Car. B.rs 


. Forit is then too late to move for  Probibition, for be 
| ought before be had pleaded, to bave F An, to the 


Turiſ-ittion of the Court, and then if they bad proceed 
ed, be might bave had. Prohibition, or witbout a Des. 
murrer, I conceive he might have maved for a Probis 
bition, and bave had it granted. | | 
Defendant in the Court of- Admiralty may 
have a Protnbicjon co theet Court after he hath picad» 
<«d there, alchough he cannot have it to an intcriour 
Cort ater he hath pleaded'3; for an inferiour Court 
doth not draw the matcer in queltion ad aliud exa- 
men, but doth proceed therein according to the come» 
mon Law 3 but the Court of Admiralty doth. draw 
the matter ad alind examen, that is, to try it by the 
Civil Law. Trin- 23. Cat-B. r. And therefore this 
Court will wfe their Authority at any time to ſtay their 
proceedings in the Admiralty, although the Defendant 
have by bis incantelows pleading allowed their Zuriſe 
dition, becauſe not only the party that prays the Pros 
bibition is irtjured by their proceedings, but the Com+ 
mon Law it far which the Fuages are bound to. mains. 
taith 
© It is not neceſſary for him' that Libels in the Court 
of Admiralty; to ſhew in' his Libel, that the Com- 
ton Law. hath 'ua Juriſdiction of the matter for 
Which he Libels, for that is taken for granted upon 
P preferring his Libel ; but he chat prays a Prohi- 
tion to the Admiralty in this Court, muſt ſuggeſt 


 fomething, whereiuiu reſpect of the Cauſe depend» 
lag there, and for which he prays the Prohibition, 
fat Court Hith no Juriſdiction of the Cauſe,” Hills 


62 
Wes 


and.th 


' Prohibition to ſtop their proceedings. -Hill. 23- Cars 
B. r. For the Court of Admiralty pau only Furiſdiftion 
in maritime Cauſes, Vit. ſuch as only concern ſea- 
affairs, and not of all matters done at Sea, as Cot 
tratts, Sc. the Tryal whereof belongs to the Common 
Lare only, and not to the Admiralty. | 
This Court will granta Prohibition to the Admi- 
falty.if there be caulc forit, although that a conſultas 
tioh have been granted in the Court of common 
Pleas i the ſame caule. Hill. 23. Car. B. r. For thit 
Comrt it not bound by the rmles of the common Pleas, if 
they differ from them in opinion: | 
" This Court ought not to deny the party a Prohi: 
bition that. doth pray it, if there appear caule fora 
Prohibition, for it is not a thing arbitrary, or ex 
gratia carie tO grant it, or not to grant It. Hill. 23 
Car-B.r. For to deny it were to deny. Juftice to #he 
party, zn denying bim the benefit of the common Lan, 
which is every. free-burn Engliſh-mans bartb-right 
whjch.he may challenge as hit right and inberitance-,, 
;” A Probiibition may be granted to the Spiritual 
Cont after a ſenterce given in the Caule in that 
Gourt, for whichthe Prohibition is prayed, if there 
becaulc, but the Court will not do it, wntil they 


- 
. v4 


0 > te 5 fon do as. 


thiveheatd Corineel {peak on both parts t6 inform . 
eheir' conſcientes although before: a ſentence they * 3} 
uſeco-grant it upon a bazeſugpeſtiom of the party. 
Treſday 2+ Fuly« 1650: Be 8. and"Paſes 16524 BuY. 
For a ſentence in an Eccleſiaſtical Court is in the nature 
of « Judgment given at the common Law, and preſu- 
med to be given = mature deliberation, and there- 
foie this Colrt 'witl not, but by. good advice, nidke a 
ſertence there given void, or hinder the execution of its 
$9 great tefpeli doth this Court beat to the judicial pro» 
ceesings of other' Conris. - 4 b 
A Prohibition doth not lic tothe Court of Admi- 
ralty in cafes of Felony whichareto be tryed there; 
Fet if there be cauſe, this Court. will grant a- Certis- 
| pari to remove ithe Caule -hither. By Rolle Chief 
Fuſtice in Dothicks Caſe. 29 Off. 1650. BS: Q« Ti 
men,quia curia advifare vult. 
Trin. 1659+ Bythe Court. If an Altion be brought 
in ant inferiour Court,and the Defendant tenders a Plea 
| there, that the Canſe of Attionis not within the jariſ- 
J | 4iflion of the Court, if they refuſe this Plea, this Court 
» | will grant be Defendant a . Prohibition: to ftay their 
| proceedings in#be Cauſe. od wor a Fedogan 


i OE 3% | Party and Privys k 
j Where one deſires to be made a party to defend 


title of the-Land in queſtion; in an ejetione firme, 
eCourd will grant it; ſo that he will confels -Leale, 
and Ouſter. ' Poſe. '23- Cars B.r- bn Pritice 


end Warners Caſe. 2-Maii. 164$- But now that rifle 
Seularged, for be muſt now coufeſs Leaſe, Entry; and 
ual Oufter,. 21d maſt not except \againſt the Frry for 
vant of Hatndreders, but __ only upon the Tryal of 
"IT Ft 3 ths 


CS » 


ys The Fraflical Regiftzr 3Or, 
SY the; Title and if at the Tryal be do niot all this, then 
23XS \ Judgment is to be entred againſt the Leſſort own cjedtors 

” this is according to the new way of pratlice, but anti» 
ently the prafiice was otherwiſe <1 ul 


o 


Purchaſe. 


. .An Aben' cannot purchaſe Lands in Englend, be 
cauſc-by this fneans the Realm would be inipoverith 
ed by tranſporting the treaſure out of. the Realm in- 
to foreign Countries 3 and by putting thereby. part 
.ofthe Lands of this Realm, : 8 is to fay, the Lands 
Purchaſcd by the Alien, under the power of a foreign 
Prince. Paſc. 23+» Car- Br. For not only the ſubjett; 
"perſon but his eſtate alſo is in s ſort under the power of 


bis Prince« 


v 


Preſcriptions- 


One cannot preſcribe to have twoſeveral ways by 
one joynt Preſcription; but he muſt make ſeveral Pre- 
{criptions for them. Trin. 23- Car-B. r- Q. Far they 
might both begin by grant at one and the ſame time-' | 

Two Tenants in Common. caunot preſcribe for 
one Warrein. Tris 23+ Care B-r% That is ſeverally, 
for they cannot both have it ſeverally, but in common. 
{..,A, Copy-holder for lite cannot: Prefcribe againſt 
his Lord, by reaſon of-his Copy-hold, but a Copy- 
holder in Fee may preſcribe, tor he holds this Copy- 
hold jn-the natuxe of-an inheritance. Mich. 6-'Nev 
4B. 8.650. Byt an eftate for life may be [ſo ſhort, that 
 @ preſcription cannot lye for him 5 but Copy-bolders fot 

ife may allege a cuftom againſt their Lords» | 4 
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the Aotempliſk'diworney. 453 
- Pariſh. h | 
_ APariſh may compriſe many Vills within, it Hil. 
23» Care. B. r. 24» Car. Paſc. Jet generally 4 Parifs 


ſhall not be accounted to have any more then ouc Vill in, 
: mf Pal eary.he ſhewe F ill, 23s Car, Br. 


Becauſe moſt Pariſhes have but oue Vill within them. 
*It ſhall ob HELD; Is: WR boca then. 
one Pariſh. in a City, except the, contrary be made to. 
appear. Trin-.23-Car- B. r. For ſome Cities have but. 
m Pariſh Q-_ Tamen, For. very few Cities in Eng- 
and beve but one Pariſh, and me ſeems zntentions ſhould 
follow the major pert- wa". ory 
If the father of poor children leave the Pariſh,and 


.. 


| leave his children in the Pariſh, it the children hawa 


Grandfather in the Paxiſh that is able to keep then, 
the Parith is not bound to maintain them, but 
the Grandtathers "Mich. 24:CarnBi\t- See the Sta- 
inte. 

If a High-way: lye within a Pariſh; the Pariſh 
within which -ic lyech is bound to'repair it'of com» 
mon right, if-it do not appear: that (ome  gther 
perſons are bound)by Law to repair it. Mich. 1650+ 
B.S. 24, Ott. Fort ſhall be intended that the'Pa+ 
riſhioners, where it lies, bave the greateſt benefit of it, 
and do make the moſt uſe of it, and it ir moſt conve- 
went and equal for the Pariſhioners in every Pariſh $0 
Fepair the ways within it, if they be able 20 do it- 


Whew 3 ut Fi 3 Preſen- 


454 The Fraftical Regifen; Qr, 
| Preſent avions 


Gore preſent to a Church by Laps,where 
j 7 t eng * Jore apd as Patron'of the 
h JH ac 


a pt ft i5 not & ood, Hill. 23, 
fs 7 th; {7 7 dots at Wag ba By a | 
keyg of bit TM? wal may be iat a 


1c Ous Fed 


TE! 


He ors ry What tos {Church'b mh letter ſent 
bs nr By frituts' oops ph an one" 
his Clerk to! ich. 164- 'B: Whew 
cher b may #5 A Ty I; 4nd it Seems Pops he, 


tt ut ifieation” of bi leaſure* 
ny Fes nn Lodi 


which he may ds well ſignzfie 
c AF FI » writ7 


_ 12 6” Principal 1d frriſery 


[\\Oxie that is preſent and aiding to the Gatbing.of 
anotheryis.nat a Principal, but only mn Acceſſory ts 
the'Nabbing, within the Act of 1+ Fae: that made! 
ſabbing'ro/be murdex-: Hill. 234 (CiarsB: re) For the! 
AT Dal F0t -be largely ingerpreted, becauſe ſo pgs 
Ste the S1ammte: 92 3% 


: 


TILE Proofs. 


| Although 2 record of a thing be ok, yet if the 
matter may be proved by circumſtances to a Jury, it 
is:ſiſkGent proof, Paſc. 24- Car- B. r- For the right 
doth aot wholly depend upon rode Record, but upon the 
agreement of the parties to the Record, but 4 Record is 
ts 


wo i drehwptid normey. Ps 


1d mike the right more clearly appear, and; Fo 
the memory of it to poſterity: JTIEn 
*If a D:cd which is. tobe e given Qeriidcrtes 4a 
al,”be enrolled, there needeth noVther proof _ 
D:ed, then to ſhew the endorſement of the ON , 
ment. Mich. 1649-B.S. For befare a Dei Fan 
enrolled, the party to the Dee do th gelgtowles e it be=_ 
fare a maſter 19 e Chancery, 4h the Derd' to. be en-. 
Fd: is his Deed, if the Deed be ta be orolled theye, . 
of before a' Futge of that Court where, i is HHSg. 
which is a ſufficient authority to enrol it, ard to g 
eredit to the Deed,and the endorſement of the ated Lun 
won the Deed is to be credited, becauſe it is made by 8, 
known Officer intruſted for that purpoſe-., But Teoncezve 
it the more unqueſtionable proof, i to prove pon. Oath 
j that it agrees with the enrollment it ſelf, but the moſt- 
) | ſure oy} is to prove the execution of the Deed by Wa- © 
| neſſes, if it may be. "YN 
A proviſoe ina Deed, which proviſoe goes in de-" 
\ | ſiruction of the cftate paſſed by che Deed, mult 'be' 
f punctually proved, Mich. 16.9. B. S. For the Law 
s | doth not favour things which Sond in deſtrutlio of 
& | ates, but ſuch things as tend to the affirmance, 
& | frefirvation of them. Vid. antca, 
la h If a place be named with an alias, it is not nat 
4 | faryupona tryal te preve both the names. By Rolle 
+ | Chict Jufiice, Mich, 1650.. B. $. Q. Tamen, For 
# {| Crawley when he was Fuftice was of another opinion, 
| fer beheld both but one nome- 
ic 'A Decd which is enrolled, and is not acknow- 
it edged before a Maſter of the Chancery (as a Deed 
be | whichis enrolled ad perpetxam rei memoriam, and not 
topaſs an eſtate) muſt be proved by Witoeſles, if it 
begiven'! it evidence at a o__ Mich. 16 49+ B. S- For 
Fi 4 the 


*3 


=, Fe 
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oeknowledging of it before the maſter, ie that mbich. 
e'ch "1, to'the Deed, aud. not the Endorſe: 
he Envollaent, which it but the at of 4 
the e, Worgh grcounted the adl of the Ma-. 
Ces» ", het 3 
A which is Proved tg have Been aud conti> | 
ned tor {o long, time as any, one living can remem- 


ber, ſhall'be preſumed tohaye been beyond the me-/ 
mory of man, and will be accounted a good pre- 


leniption. Paſe. 1659, B-$. 11-Maii., Becauſe the 


hr ary agus be prove. 
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:% Maint: 


A Plaint 5 the cauſe. which the Plaintiff doth exs 
preſs inthe Writ.for whieh he complains to the King, 
2g4inlt the Defendant, and for which he doch obrajn 
his Wait. 21+ Car. For as the King denys bis Writ ta. 
MHC, if there be cauſe $0 gr ant it , {o he-grants not bi 
Writ to any without there be cauſe alleaged for it > for 
as the Ring 3s bound to help them toright that ſuier 
wrongs [o be adaors' In much as in bim liet ) 1a defend, 
Pepeagts from eauſleſs vexat ions C24 

'A Phanc in” an interior Court, js in the nature of 
an original Writ. Paſc.,1652- B. $. For therein it 


briefly ſet furth the Plaintiffs caſe of Aline 


: 


thine. 0 6 


If the Father of Children do ſeave.. the Pajilh' 
whicrc he dwcelleth, and there isa Grandfather of the 
Childzen to.be found, this Grandfathes, it he bc * 


35 chargeable wich" the kcepiug of the, Children, an 
pot thePariſh, Mich. 24+ Care Þ. r, For 8 


the dechmptif'd Pony 


of Nature 3s 4 nearer then.tye the Law canor wh 
Jo Vid, Tg 'Ticle ESE Pt 


A Preſentment taken before Comtnifſioners of 
Sewers was quaſhed, becaule 1. it did not appear in 
the Prelentment by. what authority;the Commiſſg9+ 
ners did fit that togk the Preſentment, and 1o it 
might. be cor am non judices And 2»: becauſe. it did 
wg appear that. any, af the Commiſſianers beforts 

om the Preſcntment, was taken, were i of: tht 

worums Hill. 164.9. B. 8. | Atv _—_ by ah 

Statute that giver them their Hnbaticy-: 1273 


bens. LISTS " | 1 ! 
- The Parliament is net accounted to begin, uni the. 

firſt day of the litcing thereof, and thence it is called. | 

the firſt Seflion of Parliament, although, Writs are 


returned, and many adjournments. may. be before- 


Paſe.. 1650+ B. S. 21 'Maii- The Writs mentioned 
ere meaxt the Writs direfted to the Sheriffs of the ſer 
reral Counties, and to the Cities Burroughs, 
to Elefi Members for them to fore in Parlias” 
ments | 


Preſidents 


. If there hea ſpecial cauſe to altex "i ancient Preſ- 
dent of a writ,by reaſon of any new Statute or chapge 
in Governmenc, the Curlitors are notto keep che old 
form, but are bound toalter itas the caſe requires; 
gnd if they (hall refyſe tg do its this Court will com- 


"_ pel 


J5 


46% The PraBlitel Regifter ; Or, | 
them tonic Tris 1650-B. 85 Elſe it would be. 
 aſſehionin »e pps who by that means may . 
bave their Writs abated, and beput to the trouble and 
charge of purchaſing of vew-Wrjbr, by reaſon of their 
wilfw neſt | 
10 #2: 


"Tas 5; 


(77 1 
- 


-' Priſoner and Priſon« 


A Priſoner for Debt may.be removed from the' 
Beet to the Kings Bench, and from thence ito the' 
Marſhalſea for the fame Debt,” Dyer 275. ' 

: One that- ivimpriloned upona Capiay vtlepatuns, 
ought to be impriſoned as ſtrictly as he that is in pri- 
fon upon an Execution. Trix. 1650. B. S. 3- Fulii- 
Por be that refuſtth to anſwer the Law, offends in as * 
bigh (if not in a bigher nature) then be that is con 
demned by the Law, and is to be puniſped as highly, be 
cauſe the publique is much concerned berein. | | 

kt is the courſe of the Court, when 'aPriſoner-is }| 
delivercd over by*this Coart'unta the Marſhal-of the F} | 
Court," to cndorke the day of this delivery upon the' | , 
back of the Writ; chat it may be known when he was 
karſt committedto the Marſhals cuſtody. Mzchs1 650% 
By. 20. Nov. \, © | 2-0 18 

This Court may ſend for a Priſoner out'*of 
the Puiſon of the Marſhalſca by rule of Court; 
without a Habeas Corpus, becauſe that Priſon doth 
belong to this Court, and they have the, command 
of the 'Priſbfiers! there in 'order to the execution 
of Juſtice, und-the” proceedings in that Court; but 
they-cannot fend for a Priloner out of any other 
Priſon, butby-a' Writ of Hzbeas Corpus. By Rolle 
Qhiief Juſtices: © Arch. 1650. B. & Becauſe the ordis 

uary 


« On = = 2 n 


$99 0: vi90 #3 8851 4 303] 8 MK 20 
If ane do makean Entry into:the Lands off 


' JENZ od 


> ON 
anov 
ther, and that other doth notwithfianding the Entr yy 
keep.the Pollcſhon:of the:Lands:entredinto-with/his 


\ 


ſervants and cattcl, the gantry is ng entyy. mLaw,; be» 
cauſe the party in palſefiiou was uot guited\ by Gieham 
catrys but if the ſervants and cattel be put, out ta-gain. 
the poſleflion, he that s. put thus aut-atpoſlefſion, af 
heawillprove a poſſtſſion'in himſeltatter this.he muſh 
prove an aQual re-entry afterwardi iPhſe+\16 50- BUY 
25+ Ap« To regain the;Poſſeſſton. * 1101901 4 

, The proving of 'ones cattel, to be upon/the; Lang 
wqueſtion,is nota ſuthcient prook, thiathewhoſei 
tel they were, wasin poſſciian of: the!Eand at qhab 
time when the cattel were there,' Raſts 1650« Bore 
For.the cattel might be upon the Land Dixamage tear: 
lant;vand the Lond at the time he:is the Paſſeſpon of 
another. } LO WITS) | 


By the rules of the':Court a Peremptory day to ſhew 
ule why the judgment ſhould not. be afirmed;yis 
not to be given to the Detendant upon a Writ of Þrw 
ror brought to reverſe a Judgment given = 4p him, 
upon a xox ſum informatus, at th& firſt reading of the 
record 3 but the Court will appoint a day to hear 
Gounee!;tor fuch a jadgmient is not: fo much favouged 
$a Judgment upon a Verdict, Mich»-224 Car. B, _ 

*Ji1 \ 3. SN 0 O3 1.3, 0 


a BENS. _—_ Oy" OI k 


Y . 
40 
. 


.|Iſthe Defendant do tenderan iſſue 


of the formex 


dluded upon 'the merits of 


pellable toplead'to the Plaintiff or: not. 5 © 
. Ita Peremptory be put off by the Court, t 


time, and dot 


cerned, to diſpenſe with the'not ſpeaking to it 
g 


Four ſe. 11 FF $-1 


Proclemations 


The Proflicel Repiſter ; Or, 

| an abatement: 
ef che Writ, and the Plaintiff doth Demux upon the 
iRue, and arguing of the Demurrer, the iſſue 
is over-raled, tharis, isadjudgdd by the Court to be 
no good iſlne 3 the Defendant is only to anſwer 0- 4 
vex;that is, to tender a better iſſue; for the over-ralihg 


was not Peremptory'to-him, to be con-! 

chirdnls; for that neyer. 
eame in difpute:''- Trin- 24. Car. B-r- But otherwiſe 
@ is where ſuch av iſſue and demmerer, is in hav of the 
Allion, for there the merits of | the eauſe is put apowit; 
dut.in the former the validity of the! Writ is only in 
queſtion, ayd whether the Peferidline is thereby toms 


94 JV , j 
heipar- 


ty: thatwill take advantage by the iputring of it: 0h, 
agnt-to.enter the rule: of Court that was made-tor 
he-putting fit off” Trin..1651+ BS. 4 Peremptory 
i«whena buſineſs is by a rule of: Curt to be ſpoke: un 

_ twat « preciſe Gay; and if it cannit by ſpoken unto-uben,. 
7 of. other vufineſſes. of the Conrt \ the Court'in 
web caſes doth uſe at the prayer of the party, who is tons. 


at that 


we the party further time to ſpeak init, 
without prejudice to him, and this is called the putting 
off of a Peremptory 5 end thir is uſed to be moved hy 
Gixnſel at the: rifmg of the Court, and is granted of 


|. At the latter end of the Adſzes, there uſcth tobe 
Proclamatiohmade; that no. more xecords of nifiprie | 
- abeputin to be trycd at that Aﬀſizes after ſuch Py 


tbe Abtowfl(6'd Artirniy... 46e 


FAA gb" and that they ſhall nat be received 
after, and all perſons that are to attend” their tryals, if 


the Records of niſi prixs to be irfer'de be not La 
in,may depart,and are bound to give < 
dance at that Afſizes-P aſe: 1652+B. TS. Tits 

the Court perceive there are as many Records 

can conveniently be tryed at that Aﬀſizes, poll phe 
people concerned ig #o# antend wpon their rw = i 
_ | 7 0% 


Protedlion- 
| . ThBProtetion of the Court of the Kings Bench 
was granted to Protect a Witneſs that was to oP 
Evidence againſt a Priſoner for the late P 
upon'an Endi&ment of High Treaſon. Note. | 
-- In the Caſe of one * * verſe Bright Trit 
1658- It was ſaid by Glyn Gbief Faſtice. That if 
one be out-lawed, tbis Court will not Protedl bim from 
being takgn upon the Out-lawry, in coming and going 
from the <0 if it be upon buſineſs whieh concerns 
wot that Out-lawry 5 fg # is no reaſon that be 1þa» 
ftands ont in contemp? of the Law ſhowld bave any Pro» 
vellion by it 


pv $04 Hi; Fs 


| - @anſting of Tu 27 «Oral | 
SIM08 G13 COY 26 bY: 1 
"His Courr "IT athoaiy: toi Quaſh Orders of 
&.- Scans; Prefentments; Endictiments, &v+made 
exiorCaurer or before. Juſtices-of the Peace. vr 
1 it there be calle, that is, it they 
ive/in, macter.or forms Mich. 2:2- Cori Br. 
To Duaſh comes of the French word Quaſſer, or rather 
Caſlcr, which ſignifies to break, in pieces, to cancel, de- 
ftroy, make null or void... But +hjs Quaſhing, FI hos by 
favour of the Court : for the Court is not tyed Ex Ot- 
ficio todo ity bin may leave the. Party 20 plend anto 
ebem, aud #0 dake advantage of the  ickercy of _ 


by pleading to_thern, as in muny caſes they uſe v6 di 
alin kuow ſhe Enticiments to. be injufficzent, 
the Endietment 3 zs for Joe offence much ppre- 
mah wow. 
c of 4 ud Walls. "Hill," 1658- b 


89s, «(Glyn Gf altice; That a. Sheriff thas 
ata \ner ru. 54x10: movk to. quaſh it, though it 
was wade apou.g miſtake, but ve moakg 4 better, of 
elſe he is to be. aanerced- | 

- Ani Endidtment inay be Quaſhed for alle Lating, 
or tor having in it inſenſible words,or Engliſh words, 
or for detect in the form of it. Trin- 23+ Car- B. r.' 

The Court will not Quaſh an Endidtment of for- 
. cthteenmmTyatreraverdia found upon the Endid- 
ment againlt the Detendant, before hearing of both 
the parties concerned in the Cauſe, Mich: 23- Cate 
$15. ..for the Court bath regard to Verdidis, and wilt 
not mTke them fruitleſs without very good cauſe 


fhewn. 


The Court will not Quaſh an infojmacion for & 


' the A hereye 463 
Ezule ih. the body of i it, © olga V 
to: demnr unto it, by rol "P to. 


bat it is othfwiſt of an' Endic 


-p ak 5 1-4 
B. S. 24 Maii. Duere rationem. I: | eems it 4 | 
Tuformations are uſually preferred for p greater offerkes I 
then Endiltments,and upon more ſolenun advice. _ , 

Ono Warrants. 


: 


| Warranto was brought for vexation,upon 
for Io t points, and the Court being moved in it, 


We order that the proſecutor ſhould waye that. @uo 

Warrznto, and ſhould bring a new one, and therein 

inliſt only upon three points, but that-he-might pro» 

cecd to a tryal upon it, his new Quo Warranto,in ſuch 
\ |} * timeashemight have dotic upon'the old. HiH. 243- 
Car. B.r, To the end he might not be delayed in bis 
| proceedings by bringing of the new Quo Warranto. 


* ' Ovare. 


whether one that is.under. an Arreſt may make an 
Obligation to the Plaintiff at whole ſutc he was Ar: 
NT for his appearance to his Aion. Paſc.24-Care , 
S B. y. Paſe. 16.48. B. S. In Leach and Davies Caſe- beth 
nel | ſeems becauſe if the Bond ſhould be ſued, be may plead 
it was made by addreſi, becauſe be was under reftraine 3 
Y When it was made: 
Vf a Leſſee for years cut down Timber pay the 

Land lett unto him,, and carry it away from off the 
1 ground, the Leſſor may well bring an Adtion of the Fs 
ver and Converſion, for the Timber.. Mich. 24- Care Bip 


va Bur. B Fane immediately upon the ſeverar lr 
. & | Freeboldbe Law eaftt the property in the Leſſor wh 
Fi 


fo 


wy 


Hel 400 


45g The Phaflical Repiſte 0p, "1 
is called 2 gore al property: but. whilſt it flood the 


Leſſee bad a ſ# ecial operty fo or. ſhadow and maſts, 8&c; 


for bis tatttl, : ee being cnt down by: echal property 
; Ifyoiit, nid only the general prop 
y —_— a tin -levyed ot pa {4 ſhall extend to 2 
continyen t Land. Mich. 24+ Car- B. r. bn 
Fhomss « po IKemiſne Caſes. It ſeems not for the incurs 
fa the inf of it. 

ris be 7 Moc in cotnmon of Land; and 
one of thetn dye. Quere. How bis wife ſhall be en 
dotwedof the Land which ber busband beld int common, 
wherber % metes and A or not« 16 Nov-16 6300Y 


I th. 2 2 » 2 


Laan 
. 


Retnrn of Writs, $C- 


- He Conitt was. moved, that a return made upon 
. Habeas Corpns might be amended before it was 
filed, and it was granted, Hil. 21. Car. B. r. But aff 
ter it is filed it cannot be amended, for thei it is 8 Rex 
cord of the Court. , 
It a ſpecial Scire Facias do iſſue forth, a nibil cans 
not be Yeturned upon this $ ire Facias. Hill.21.' Car, 
BE: r. For a nihil z if a general retxrn, which ought not 


 ftobein thircaſe 3 becauſe the Writ is a ſpecial Writ, 


- for the return muſt anſwer the Writ. 
It an inferior Court do make an Hl return of 3 
* Habeas corps, the Court will grant an alias Habeas 
corpus, and allo let an amercement upon them top 
making an il} return of the former Habeas corpy# 
Hill. 21: Car, B. r. Becauſe thereby, viz. by the ill rt; 
* Jari, "Fuſtice 1+delayed, and the party gr teved 35 alſo 
"Ceo mare trouble 81d cþ arge to oMtain the Mas 


. 


x 1 
- 
4 . 
4 L 
- ” 
4 - 


the Aedrepliſh'd Anorney.. 

. Jfa Writ out of: this Court be, dirc&ed to ain» 
ferior Court, which the inferiox Court is. not bound 
to'allow, but may proceed notwithltanding the Writ 
lentunto them,/yet they ought to, make a Returwups 
on the Writ, and in the Return to.ſhew: the caule; 


che Cauſe, notwithſtanding the Write Hill. 22. Cars 


B.re. For the: Writs of this Come are to be eyed; 3f 


there be not very good reaſou ſhemed to the contrary why 
theyaught a0 tobe dbeyed, and: therchre there muſt be 
sRetwrn made, Uſe the Court maill, {*ppaſe. their att 
- | thartty a5 lighted. 

«A. Pritoger. brought to the, Bar, upon the Retura 
of his Hzbeas Corpus may have 2 Copy ot the Re- 
turn, it he pray ir;-that.. he may-take his exceptions 
tothe Return. ;Micb+122- Car: By v», But the Return 

4 Muſt be fir(t filed, for before it be filed it. 4s not a Record 
F of tbe Copert, and it may be amended. 
f: If che Under-Sheritt ot a County may be juſtly chal- 
F knged, as partial to the Plaintitt, or the Defcudant 
in reſpe ot kindred or alliance, or ſome. other caule 
wn | {at may reader him not to be. indifferent between 
ir, | the-parties 3 and he be to execute a Venire Facias, to 
of | fummon a Jury to try an iſſue: joyned berwixt the 
it, | Plaincitf and Defendant, infuch caſes the Courtawill 


You motion of the party that is likely to bepreus .,. 
if a Jury ſhould be returned by him, oxdex that! ;; 
B igh Sheriff: of the County ſhall himlclt. Returs... 


, Mich. 22. Car- B.r- But via verla, they 
will not doit di # tbe Coroner to do it- 
If one be Arreſted by the Sherifls Bailif,and-a-Bagd 


not to; Retuma Non oft jrventus, but 2 Ceps 
.G = Cor PK, 


"1 


why tacy donot allow the, Writ, but do proceed in ' 


begiven, unca the: Sheritf, chat, the, parry Arreſted 
—_ at:ithe Return of the Writ 3 the Sheriff - 


gc 


466 The Profiical\Roxifted; Or, © 
_  Corpils, and if he do Return a' Nox eft inverticr, the: 
Plaintiff maybringan Acqion upon''the Caſe againtt 
the Sheriff tor making| a falſe Retum, -or elſe the 
Court may amerce himfor itz andif the mn 
Return a Cepi corpus, and yet the party Arreſ 
doth not doo. ca «the day, the Court will encreaſe 
amercements upor the Sheriff, until he make the 
party to #ppear. ' \FBIF"22.Car. B. ry. For when the 
party is Arreſted, be is jn cuftody of the Sheriff, and be 
ought to keep bim at his peril, and bring him in at the 
day, and it is of favonty to the party'that be takes Bond 
of him for his appearance, for be is not bound to do it 
ard if be ſuffer by it, be may takg bis remedy againſt 
the party upon the Bon. | 

- It is 98 requilite that the Sheriff in making a Re- 
rurn ſhould inſcrthis title or name ofdignity,or Chii- 
ſtian, or ſarname, hut only-by his name'of office, -f0? 
of that the Law takes notice. H1l+ 225Car« B. rv 18 
if be as inſert thoſe names, which 'is uſually tone, the 
Retwen is not thiteby birt 'or mate defedtive, for it 
ſhall be aceonnted x Surpluſage only. ' | "0 
- If the Sheriff Return a Cep# corpmy, and the party } | 
Arzcſted'is fiek and doth not-appcar,”there- may-n 
ſomecaſes # Hdbtat Corps licet Ianevidas, ifſue out 
ofthis Court to bringthe' party'm, notwithſtindm 
his-lickneſs. Hi. 22.Car. Br. $7 that 34 ſome ſe 
the is not extuſtd from obeying the Law, -thoug 
abv bat of God "fro j fir ho Dhwregcrd pub- 
40k, Figtice more*-yhen the private good and welfare if 
ayy particular perſin;' yea of many-particad ar perfor 
alt wigh it be alfa tender of theiperſons of all. Ly” 
: IE a/Capiar' ad ſatisficiendumt, beawarded,and'the 
-party'dyc before the-Return of # it may be-ayoiged 
by pleading, and-his Bail thull be ditcharged. Fhlha% 
Gur e- B. r. Q-_ > I 


tht delenoli/W'd aniriy” j8p 
+ If a Writ be returicd by '# perſon to whoth it was 
notdireRed; the Return iS not good.” 'F4i17/"22 Cari 
B. vs For Proteſts of Law" ave ty bt extcnted \ by ſuth 
perſons oxly;' as the Law diretty thens +9, and take? #0+ 
tice of, as publick, Minifter# who art accomruble for 
their «lions, and not by private perſint. OO © 
A Return'of the'Seritf dight hot to mention the 
year of thie Age of the King, but the year of the reign 
of the King,” Pafe: 24-Car:B.yi For the Sheriffs and all 
Minifters of Fulite cre Officers to tbe King ar bead of 
the Common»-ywt alth in bir politick tapacity, and not in 
bir #atut2V capacity as & Men," bit at he is a King, 
which related tothe tile be bigan' to reign, and not to 
the time of bis birth. | __ 

Where amattet to be trye'by a Jury doth concern 
the title' or intereſt of the Under-Sheriff, there the 
Jury that 13-46! cry this matcer, is tobe returned by 
the High-Sherift, 'and'' not the Under-Sheritf: Trim 


[2 
£ It+ Cars Bir.) Por it if to be preſumeggbat the Under. 
+ | Sheriff willnot Return an indiffer, where him« 
felf is concerned, for every ome if apt partial for but 
an benefit. Vide'27 5e © © 6+ wa. 

"It is not -e6eſſary"for the” Sheriff to Return "the 
panel of the Jurics names, but to” fay generally that 
they are de vichreto of fiich a place, forſo' it ſhall be ' 
iitended, and the form of -all Returns of Jurics are 
©." Trim 247 Car. B-r: © Andbold fornes are to be ob 
ſerved and 'ttoat-varied from, but #pon ſpecial reaſonts 


ky is not neceffary that "he Return of a' Fabeay 
Grpres, or a Return made by Commilſtoners of Sew-+ 
es, ſhould be {o-formal and punctual; asa Plea ought 
& be Mich: 24 Car. Ber Mich. 1649+ For there 
Wn) fo' mmcb/prejuidice to any one by their informality 
- &g 3 a 


od 


— Com 


wag acceps.. 0 of them 
for ey in, Fee oy in the Julfeme of them, and 


to 4 common intents \ 


..i\A Ketumn ot a Habeas cor ps ought to.be written 


in Parchment aud CEE and if it be made in 


Paper it is not good, mar will-the Court accept of it, 
Mich. 24+ Car« B. r- Paſe- x650- For #be Ketwen'iy 
ta be. filed, and mady a. Record of the Court, and all 
Records are to be iu Parchment, that they may continu 
"rl Peſterity, which they will uot ſo well do, if they were 
written in Paper. 
.. It a Habeas corpus \cnm cauſa, that is, a Hebea! 
corpus to. remove the body of. the party, and of his 
caulc depending, be dixeted- to. an- interior Count, 
they ought to Return the body and all. the cauſcs that 
are there d againſt him at.that, time, andic 
is $I r<turn one or. (ome. of the caules 
. only. Mich. are. B. For the wond.-caula is there 
taken for fe coll:tivutn, confprebending , mare 
then. one for all. tbe» cauſes makg but one as to « 
#aizing the party in Priſon. 
* , In crinunal matters, proceedings. which, axc exto» 
neous, arc not helped after a Verdic&, bby. the Statute 
of Jeofails. Paſe. 165 1+..B- 8..11 Maji. - This is,i 
Favour of the life _ of _ the people\ which art 
maſt concerned in ſuch proceedings, and are much 
zoxred in Law, and the Statute extends ns to thens 
See the Statiites 


Records 


. 
{ 


and be be ſo penned, tberth 


- vpn). 46 


Record: 
SKILL 


- An'theCaſe of Dallington, verſ. Shepbeard. Trin- 
1657+ I: a Writ of Error.” By Glyn Chief Faſtice. 
er a reverſetur nif1 be; pronounced by the Court, 


3he Record be amended, the' Record ought to be read a> 


g4in and opened before it can he @ Concilium 3 and 


_ thiswas ſo done inthis Caſe, by Twilden of Conncel 


for the Writ of Error. 

It-a Record come once into the Kings Bench, it 
never gocs out again. 18 Ed. 4- 6. 29- Alſ- 52. 

* A Habeas corpys is nota Record, until it is return- 

edand filed, and then it cannot be amended, but be- 
fore F be filed, it may. Hill. 21+ Car. B-r. Vide 
antea. 

It the writing or form of a Letter in a Record be 
doubtful, ſo that it may be taken either for one Let-. 
ter or another Letter, the Court will conſtrue it to 
ſtand for that Letter, that is, for the'maintaining and 
upholding of the Record, and not for that Letter 
which will goto the making of the Record errone- 
ous and naught, wt res mags valeat quam pereat Hill. 
21;Car. B.r. For the Law doth delight to maintain the 


reality and being of things, and favours not the de- 


ftruttion and xnullifying ft them, and therefore if s Re- 

e words may receive double" 
, one to makg the Record good, and another 
to makg it errgneons, the Court will interpret the words 


"that way, that will make the Record good, and not 
that way which will maky it erroneous, for ſuch inter- 


Pretatzon is more for the advancement of jwſtice- 
"A matter of Record muſt be proved by the Re- 
cord it (elf, and not by evidence z, for no ifſue can be 


Gg 3 joyncd 


| upon it to be tryed by a Jury, as it is of mat» 
ters of fact, 21+ Cay. B:r, For the credit of 8 Retord 
bs greeter then 9 wy of _ es 3 bus if th 
Fry da kpow there 3947 ſuch a Recor®, they v it 
17 it be not. prodyced; en ache} 


. A-Reeord certified out of an inferior Court, upon 
2 Writ of Exror brought, is not fajd tobe in this 
Court to be proceeded upon before it be entxed here, * 
or be in. the Office, albough it be ſhewed\there, 23 
Car. < For before that the Canrtis nat poſſeſſed of 

he Canfe- | I-77 
. A Recordought to bepleaded intige,; that is, the 
whole Record, and not part of it, with an zxter alia, 
Ink reference. to the Record, and ſo ought a ſpecial 
Yendict to find a Record, Mich. 22+ Car, B-» For 
part of a Recard taken by it ſelf, ig not the. Record,: fop 
8 Record cannot be taken by parcels, becauſe it ip an 
entire thing; 


- This Cgurt will nat amend a Record which is mq» 
vcd out of an interior Court ; hut they will amend a 
Record which is removed hither-out of the Common 
Pleas, if they {ce cauſe, ang ſo they will do Regords 
remoycd out of the, County, Palatine-of Chygſter, and 
ſqme agher Courts ſometimes. Mach: :22;Car- B-1 
Becauſe they takg leſs notice of the proceedings in infer 
tor Courts, then of the proceedings of the Commott 
Pleas, and of the County Palatine. and ſome other 
Courts of @ higher nature then, ordinary inferir 

Courts, | Ty 

Paſc- 1659. The Court ordered a Record to be. «: 
mended, after a Demurrer to the Record was diſcomtt 

pred, for then jt was as if no Demuvrer had been. 
- The Faurt will nor ſupply a blavk left in a R6: 

cord to make it. perteq, whereas before it was dg- }} 

: | tective, | 


_. Db Aon, TH 


" » » the Accampliſs dAttorney, 43% 


fective.! Mich. 22. Car. B.r. For this were for tbe 


Cant to makg a Record, which is not their Office to do, 


but ta Judge , and by ſo doing the party that 
might taks aapantage of the defett of the Record, would 
thereby be deprived of it, which the Gourt will be no 


e of 

It the Record of the iſſue made up ready for the 
tryal of the Cauſe be deteRive in ſome ſmall thing 
which may be well amended without defacing of the 
Record 3 the Cqurt upon a metion will give the par- 
ty leave to amend the Record, it he will pay coſts 
tothe Detendagt; although it be cutred for tryal; 
but the Court will not give leave to amend it if it 
cannot be done without defacing and much alteriug 
of the Record. Mich. 22+ Car. B.r. For the Records 
ought to be plain and fairly written, that there may na 
queſtion ariſe boys they are to be read. * : 

The Court will not make application ofa Record 
produced to the matter tor which it was produced 
tor the benctit of the party that doth produce it, but 
the party himſelf and his Councel mult do it. Pſc- 
23+ Care B. r. For if the Court ſhould do it, it would be 
for them to atithe part of Counſellors.aud not of Judges, 
which they ought not to do- 

A tranſcript of a Record, which Record was a- 
mended in the Common Pleas, may by leave of this 


.Court be amended here by a Clerk of this Court, but 
without leave of the Court, nor out of the Court it 
.may not be done. Paſc. 23. Car. B. r. For @ Record 
. cannot be amended without a rale of the Court ground- 


ed upon motion, f.r that is called the leave of the Court, 
for the Court ſpeaks by their rules. 


. . The Judges cannot judge of a Record given in cv1- 
+ dence, if the Record be not ſub pede ſigill;, that is, 


(8g 4 * exem» 


« T7 " ThePratlical Regiſter; %, 


wo 
_ 


ificd under ſeal, but a Jury may find a Record, | 
khongh it be not {6, if they have other matter” 
ven them in evidence {\utfcient to- induce them to 
lieve that there was fuch a'Record.” © Paſe./22. Card 
B. r. For the Jeages are to judge only de exiſtenti- 
bus & apparentibus, but the Now are induced in their 
Conſciences by things given in Evidence, which are but 
probable, for the moſt part, and accordingly they give 
their Verdift- 

| It a Record be removed inte this Court by a Writ 
bf Error, and the Defendants Councel in the Writ of 


/Error, do not open the Record right as it is, unto the 
' Court, this talle opening of it ſhall not be prejudicial 


tothePlaintift in the Writ ot Error, but he may ex- 
amine the Record afterwards, and reQific the miſ+ 
recitals. Trin. 23. Car. B-r. And in ſuch caſes the 
Court will bave the Record openly read, that they may 
Judge of it. 
' A Kkccord may be contradictory in appearance” 
and ycrmay in ſonic calc be neverthelcls a pood Re- 
'COrd.* T rat. 23. Care B. re For. the Law more reſpects 
+4 reality of things then tward af pearances. = 

Akecord that 15 razcd, remains'a good Record 
notwithttanding to- razire jn it, yet he that raz:d 
37, 15 not to go unpunithed for his oftence. Mich. 
10.19. Q.. Wot razure ts meant £ 

Apparent tzul;s 2ud wnipriftons of the Clerk on- 
Iy,12 Records removed out of inicrior Courts into 
this Court, are amendable hereby the Statute of b+ 
H. 6. Irin, 27. Car. B. r. But not" other" faults or er- 
rors 1: toume Vide Stat. 

Ne:itiyra DiAidenrolled, ora Decree in Chancery 


enroliid, arc Kecords, but it is a Deed and a Decree 


ReCOIGO. Mich. 23 Care B. re For a Record of 4, 
Court 


the revwpif 4 Anoiney 473 


Conrt made up of the proceeding in ſome cauſe procte 
ed'ir. int that Convrs and there is difference 1 in, ror 
# Record and s thing Recorded, for though Record 
bes — Reecorde led es every thing Recorde 8 net i 
Record. 

- When a-Record is tobe ſpoken unto in Court, the 
Councel at the Bar ought to open the effe of the Rev 
cord before it is to be read by the Clerk in Court, 
by the cuſtom of praice 3 «yet the Court may | luffer 
it to be firſt read it they pleate. H3ll.23- Car. Br. 

There was a rule of Court made, that every'At- 
torney of the Court ſhall enter the whole Record 
upon the Roll, after a Tryal had in' the'caule, before 
the next Term after the Tryal fo had, upon the pain 
of twenty ſhillings to be paid by every ſuch OP 
that ſhall not doit, towards the relicf of the 
Hill. 1649+ B. $. That the Record may be ſpoken to the 
next Term after the Tryal, if there be canſe, 
cannot be done until the Record be perfetied, and ſo by 
this the not perfefiing it, the Clyent is delayed. Q 
Whether it was takennotice of and entred. 

A Record cannot be removed by a Writ of. Error, 
until the Judgment! mithat Record be entred. Paſo. 
1650 B.S. 12+ Maiz. For till then the Recordis nos 


"perfefted.. 


By Rolle Chiet Juſtice, it was the aticient cuſtom tþ 


*enterthe Record of the Cauſe before the Cauſe was 


carried down to the Afſizes to be tryed;  bue this 
courle was found to be inconvenient, becaule it could 
not be amended after the entry of it, and therefore 
now they uſc not to enter the cauſe before the tryal 


*be paſt, and theretore he erdered-a rule to be . 
"{& tip in the Office, that if the tryal do not pro- 
; "2a at the Affizes;-at whichthe Record was-carried 


down 


whexe, hc intends. to try the cauſe by Provilo, that 
COINS 
and Witneſſes to-no purpole. Trin 1651- BS. Q-_ 
Whether this was dope accordingly. _ | 


Riliefe _ 


_ A Relief is the fruit of a Rent-ſervice, HuI. 21. 
Car. B. r. And it 3s two-fold; that js to ſay, 1. 4 
Relief at the common Law > And 2 8 Relief grounded 


phony 6 enfiomte: |, ot 
435: s, Reſcous. 


TY A TONE | 

«ian Endictment for a Reſcous returned againſt one 
36t0 this Court, t not to be quaſhed, although it 
be erroneous, an] the party that is endicted tor.it 
"do appear perſonally in Court... 21 Car. B. r.. For be 
cannot 11 ſuch a caſ e appear b Attorney, becauſe the 
offence was criminal and peafonel, for which be mu 
unſmex int perſon, 

An Endi&tment of Reſcous ought to expreſs the 
place where,” and the time when the Reſcous. was 
made, or el{e it jsnot good for the incertainty of it- 
Trim 23: Cars B. rs $o that the Defcndant cannot tell 
what anſwer. to make for himſelf, in reſped of the in- 
certainty of the time and place, when and where the of- 
fence was committed. 

An Endidtment of one that was Endictcd for 4 
Reſcous, ſuppoſed to be made in the fifteenth year of 
King Charls, was quaſhcd for its inſufficicncy, and 

yet. 


et the Reſcouſer didpot appe perfuraly in Coun 
Teontrary to the common puoblerved in luch clog 

the cauſe thereof ſeems; to be, becauſe it, was an old 
* Endicment, aud no.progcedings had been. made ups 
on it againſt the party; Poſe 24» Care Þ 7+. 


Regueſt, 


Where one is todo a Collateral thing, be. ought : 
to be requeſted, to do. it ,, but where the thing tobe 
done, is2 part of the contract}, there needs uo Re- 
queſt tobe made to,the party to doits ' 21-Care Be ry 
For. by the.contrati be bath taken notice at big peril to 
do it > but jt is not ſo:of a Coll eral- thing agreed $0 
be done upon making of the contratl. 0 
Where one brings an Aon of Covenant for not 
paying of moneys according to a Covenant, he needs 
not alledge, that he Requeſted the Defendant to pay 
| them; but where he brings an Action of Debt for 
money due by Covenant, he ought to alledge a Re- 
e queſt Trix- 23, Car- B. r. Q- Diftcrentiam, Whether 
| .-it bt, that inthe former caſe the Plaintiff is but 20 re- 

cover what be 3s damnifyed by not performing the Co 


c penant, and inthe latter be is to recover the whole mo- 
5 ney Covenamted #0 be paid. 

te Where one is bound to make a ſpecial Requeſt for 
ll the doing ot a thing, a general licet ſepins requifitns 
a in the Declaration is not ſufficient. Tri#. 24+ Car+ 


f- B. re For thoſe " are too general, and meer mat- 
ter of form, and in s ſpecial requeſt ought to ſet forth 
a i the 2ime and place, manner - of the Requeſt 
of ads, 
ww | In 


Wo - .-oadbace* 'D Aru 7 
_ *V Iran Actor of Debt brought for monies due up- 

En«n Obligation, it is not 'nectffiry to alledpe #'Re- 
queſt. "Trix. 24: Car. B. 7." For the very bringing of 
vhe Aﬀtion is + demand of the * money in Fudgment' 
ebe Law "ail the party wat bound by bis ow Dee 
80 pay the money at his peril, without being demanded 
"SR 

One may make a Requeſt by Attorney for the pay- 

ment of monjes due upon an Obligation. Mich. 24. 
Car. B- r. Though be need make no requeſt at *all, for 
the requeſt 3.5 117 prejudicial t» anybody, 
--Upon'a"Contract in' the” nature of # Debt; Re- 
gneſt or noRequeſt is not material, but it is other- 
{cit the Contra@t be a ſpecial Contract for a'Colla 


x 


. 


cral thing," 'Mich? 650. B.S. 


Repeat, 


The Defendant cannot Repeal his Warrantof At- 
'torney given to'an Attorney to/appear for him 3 but 
He is compellable to appear by his Attortiey accord- 
ing to his Warrant by the rules of the Court, that 
"he may not'delay his 'appearance by that means to 
the prejudice of the Plaintiff. Trix. 22. Car. B. r- Q., 
Whether he may not repeal bis Warrant, fo that be wil 

appear by another Attorneys 


Reverſal 


The Chicf Juſtice or the ancienteſt Judge ip the 
Court in his abſence, doth aiways pronounce | 
reverſal of an erroneous judgment to be Reverled 


by 


' by a Writ of Error openly in Court, upon the 


"che henegh tire hay 


prayer of the party, andihe.pronounceth it in French, 
to this effect, Pur les errors avandit, & auters errors 
manift n es record, ſoyt les judgement reverſe, & le 
Defendant reftore , a tows ceo cg ad -per ceo. perds 
In Engliſh thus. For the atoretai and orher 
manitett errors in the Record, 0 rs udgment: be 


Reverſed, and the Detendant reſtored ito: all that 


which he bath loſt by it. Trix-22- CariBers » » 

The Reverſal of a Judgment may be.pronouncet . 
conditionally, that is, that the Jadgumnent 15 Rever= 
(ed, it the detendant in the Waitof Exror do; not 
ſhew cauſe to the contrary at an appointed time. Zrimh 
22- Car. B. r. This is called a reverieturnih. 

Where divers perſons ftand Qut-lawed fora for» 
cible entry, it the Out-lawry be erroneous, it may 
be Reverlcd asto one of the perſons Qut-lawed, and 
yet {tand good asto' the others, for the Out-lawries 
are ſeveral, but the poſſeſſion of the Land. caunot be 
reſtored until. the Out-lawry be. Reverſed: in the 
whole. Hill. 22. Car-Bur. Becanſe the farce 3s 1008 
wholly purged. LA 

The Judge will not. PronOunce eel of « a3 
erraneous Judgment, though'it be: adjudged/1ts. be . 

erXOReOus, except the Councel for the Phaintiff in th 
Writ of Errordo pray it may be pronounted. | Hitt 
16495 B« S. .30 Fane For the Judges: are only to ds 
\ juſt ice. to jeg that defire it, for tbeir- Office is to jucge 
ae 20» && y 


| 4 4 
. TY +» Reſtitution 
s * V% 


Como 


44 (104 at; * 


11 Reſtiravion and Rereftirurions 
+ 3 (1, Us 
No Reflication is tobe col by the Wes 
. dlogaation of. the inſuthciency of-an Endi&ment bf 
forcible entryor other matter, until the' Certiorari 
granted: to temove the Endicment into this Court 
be/tcturned and filed, Mich. 22+ Car. B- r. For before 
the return 'and filing of it, he: oy bath Wer Ding 
before thens\ pon record 30 judgt up | 
"Where an Endiment of Scble entry is quaſhed, 
the Court -apon-motion, doth uſually grant the party 
Endicted, a Writ of Rereſti##tion, to reſtore hittrto 
the poſſeſſion of the Land * yet the-Court may {it 
they pleaſe) ſettle the [poſſeſſion of the Land inque- 
fon, according to their own diſtretions : viz. where 
they ſhall conceive the moſt tight to r for the poſ< 
icthon- Mitch. 23. Car B. re And they do nfually wok 
Kules accordingly. 
2. There fo be no Reſtitution or RercRitution 
pR__ poſſcfſion- of Lands, where it cannot 
np7 upon ſorne matter of Record. Hills 2% 
Appearing to the Court: an ahed- 
=d wal of ares Jole lyes, -to reſtore one wihe 
place of 'one'lof che Commotr' Conncel of Loiithirr, 
td the lace of a /Conſtable;7 if he be illegally: pitt 
outof fuc a place: |: rin 22 CariBrr, Or to a Church- 
wardens pl ack or to a: Recorders \or Town-Clevhyphave,' 


and generally to any publick, @ffice, or place'of profit; 
dignity, or truſt, but not to a private Office or place, }f * 
which concerns wt the Common-wealth'; but there the 


PIC is put to his Aflion at Law for the re- 
covery # wy 


— i A a” a _ 


the Acomphiſh-tevendh. a1p 


© & = # 


8 place of no profits; as'is before expreſſed, viz $6.an 
| office of dignity or publick, truſt. as' 
| -'The Law-doth-oftentimes rcſtore the poſſeſſion to 
; one: without a;;Woit.of Reftitution ;:'to wit, | by 

Writ of Habere faciaz;poſſeſſionem, and otherw 
* m:comman-courle and: procredings of uitice-!/Inixs 
3 a3-«Cor. Þ. r- Upon.a Tryal at Lan" $2344 UI8) 1182 t + 
t || (+ A Writ of Rettitutiony (is not preperly,to be grants 
- | ©, butiniuch Gaſes where.the: party cannot. been 
| fiorcd by an. ordinary way. of:juftice\ or courle..of 
6 4 Law, and niany times:fuch .Cales dodhappen. . Trimh 
ce, | 23 Car B. r. . For where ordinary Remedies may be 
be | bad, extraordinary are not to be-reſaratd:yanto«'. \\t> 44h) 


e« |} Tf one be Endidted for a forcible :eutry, and the 
party Endidtcddotraverle the Endictment;he cannot 
tave reſtitution-granced unto himy betore a Txyal, 


and 


"of " The Praticat Regiſt; vY 
mda Verdi,-and- | 5.0%, ee given for him} ale } 
chough the'Endidiment beerroneous: Mich: 22. Car! 
Bay: © Mich: 246 Cav.'B: 1. - Fab it ir tos late ty move 

' the Endiftmont after he bath then his trix: 

ſe; and ſp the Endiftment mulſt ftard good againyt- him 
1þ the Tryals wutid the right be determined in an ordi- 
way of tryal, which be bath by bis Traverſe pus 


if upon 
- -::The fiſtices of Peace only WAz whom: an Ens 
ment of forciblecntry is tound;muſt give the pars 
ty:Reſtitution who was pur out of poſlethon by forte; 
for they have .beft coofance of the matter, and not 
other Juſtices of Peace of the County : but the Judges 
of this Court may grant &Writ of Reſtitution;though 
the:EndiQtment was not found betore-them. Hilt.234 
Car-B.r. - For they bave' a ſuperintendent power over 
all England, and '\bave power to examine the firnt it 
Court, and to make 'rules accordingly to juſtice in the 
ch viz. If the Endidiment” be removed into' "this 


cm Judgment for Land-i is rireverſed: þ in i"tthis 
Court bya Writ.of Error, the Court may 'granta 
— Writ of Reſtitution-to the Sheritt,” to put the parts 
mpeſſcflion of the- Land recovered:/from him by-the 
erroneous judgment! Paſe. 2.4. Car« B: re For part of 
the: rever{al of an grroneons Ha ane zu, that the party - 
axle whone:the judgment was given, be rejfiored 10.08 

at 


be bath" loſt th june» which is 10 bedowt 


the Sberiff;- w bine ot of poſſeſſion by virtat Y 
x 5 ror orod og 3 ro bim ape 
the 15s TOrAITE 
-:!\There may a Writof Rebiitution begranted: to - fe 
thatiſtands cndicted.for a forcible entry, after he hat 

N—_— EndiQtment, and before the Try 


the Actomplif/d Anorney, 48 
there do appear to be apparent delay in the proceed 
ing of the Defendant upon the traverſe, elſe notas is 

' aforeſaid. Trins 24+ Car. B. t» And if it ſhould not 
he ſo, it might prove miſchievous to the party concern+ 
e 
,: There cannot be a Writ of Rereſtitution granted, 
where there doth not appear to have been a Writ of 
| Reſtitution formerly granted inthe Caſe. Aich.1650. 
B.S. For the very word Kereſtitution doth'imply, that 
there was a Writ of Reſtitution formerly granted, and 
an + tide of the Party ſince the Writ of Reſtitution exe* 
cute 
A Writ of Rereſtitution may. be granted upon a 
motion tor it, it the Court {ce cauſe to grant it. 
ASk Juſtice. Paſc. £650. B. S. 2. Maii. And bow much 
further may it be proceeded in this way, if it may be 
.., Upon an endidment of forcible entry found againſt 
the party, if he do neither traverſe nor plead'to'the 
cndictment, the party put out of -olſeſſon may be 
xltored to his poflefiion without moving the Courts 
Paſe. 1650. B. $. 22. Maii. Q-_By whom. 


Rule. 


If a Rule of Court be made betwixt parties by 
heir Conſent, alchough the Court would not have 
Wade fuch Rule without their Conſent, yet if cicher 
\Party refuſe to obey ſuch a Rule made, the Court will 

| pon motion grant an Attachment againſt the party 

t diſobeys the Rule for other party if he debire its 
© for this diſobcying the Rule is a trifling with' the 
athY Court and a Contempt to the autharity thereof, to 
1,8] hich by cheis- Content oy lubmitte$ a 
0 "a b 


bk The Protfical Regiſter 0p, © 


Tn Caſe between MiddlerouPhantiff, and Sir Fob | 
Lentball Defendant, upon a Rule made by their 
Conſents that Sir Fob» Lextball ſhould Seal a Releaſe 
of Errors upon a Judgment. Fill. 1655. Fan 
226 B. S . - | 
The Court will not make a Rule for a thing which 
may be done by the ordinary courſe of the Court; 
and if the Court be informed that they have 
made ſuch a Rule, they will vacate it. Mich. 22- Car. 
B.r. For the Court #4 not to be troubled with needlefi 
motions, and to do impertinent and uſeleſs things, fir 
this is not for the honour of the Court, and it doth put 
the Client to needleſs trouble and charge. 
The Attorneys are bound to obſerve the Rules of 
the Court, for if they ſhould not, other Attorneys 
would not know what to do in their Clyents Cauſes, 
-nor the Judges how to judg of the legality orillegs» 
Jity of the proceedings in Cauſes. Mich. 22. 'Car 
B.r. For toproceed in any thing without a Rule, iste | | 
walk in the dark, and tends to bring things to con ff | 
fuſion, and it is a Contempt to the Court, to Lifobey te} / 
Rules of it» # 1.6: 
If the Court do make a Rule which was grounded 
npon an Affidavit, he that -will move the Court 
. againſt this Rule, muſt bring in the Aﬀdavit into 
*Court upon which the Rule was made: Mich. 2 2:Car 
_B. r. That the Aﬀdavit may be read "in Court, to-pit 
the Court in mind for what reſons they maile th 
_ Rale, and whether there be ftronger” reaſons ts vitae 
"it, then there was for the making it,or not, which with | 
. out the Affidavit cannot be done. b. 
*, ThePlaintiff and Defendant are'both boundt Je 
"their peril, to take notice of the Rules made-uF® 
Court touching the Caule depending between = 4 


 _ the Accowpliſhd Attorney. 483 
© 22+ Cor. Br. Except part of the. Rule be, that 
Ws: 63 ſhall give = the. Wer of Ye TN made 
aint himzand then are they not bound to ake notice of 
em withow notice grzen of them: 
The \Cqurt.ought not to give & Rule to any Pri» 
foner in the Kings Bench Prifon, to go at large, ex- 
© cept fuch a priſoner have ſuits in Law of his own de- 
pending, at the time of the Rule made. Paſc. 23.Car- 
Br. Audinſuch a caſe it is b Ma tagive him leave ſo 
far as to follicite;bis cauſes only. | | 
| " If there Ke divert Rules of Court made ina Cauſe, 
, | and one of the partics intends to move the Court up-" 
''6n a Rule ffoxnierly made, he ought alſo to ſhow 
£ | .thelaſtRule.made in the Cauſe. Paſe. 23. Car. B. 7. 
s | Forelſe the Coyrt cannot underſtand bow far the Cauſe 
os | bath beenproceeded in, nor how it ſtands in Conrt upon 
= the whole matter- : | | 
N The Court will make fucha Rule, bythe conſent of 
4 | both the. parties, which without their conſent they 
# | would not have made. Paſe. 23. Car. Br r. For, Cor 
be B Jenſis partinm tollit errarem, and neither party bath 
+ } canſe to complain, for volenti non fit injurias 
; The Colt will not makeaRule tor a priſoner that 
not impriſoned in the Kings Bench Priſon. P aſe. 23« 
Car. For that only is the priſon whith properly belongs 
to this Conrt, andef which this Court bath juriſdiftion 
mer, andconuſance of the canſes of the priſoners there. 
- Any prifouer in the Kings Bench Priſon may 
Have a Rule of Court, every day to go at large; if 
Much ,priſofier hath buſine(s in Law of his own to 
«follow : bat. ſuch Rules do only extend to give hin 
leave to go.and. to inſtruct his Councel, and not for 
tim .to go.elſewhere at his pleaſure. Paſe. 23. 
Cor. Bur. 1 Though wider cojour of ſuch Rules the pri- 
iy Wh'z Rs 


4} 
: 
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ſoners do too often go at large upon other occaſions thei 

their Rules do give warrant for. 

- Rules of Court ought tobe interpreted according 
to rule and order,and not incertainly. Mich. 23 Car. 
B. r. For were it otherwiſe, they would become ſnares to 
intrap, and not Rules to order tbe proceedings of the 
Clients my 
- Ones. not bound to take notice of a particular 
Rule of Court, except he have particular notice given 
him of the Rule. Paſc. 24- Car. B. r. Q. Tamen. 
For it ſeems every one ſhould be conuſamt, bow the 
Court proceeds from time to time in bis cauſe depending 
there, audthe rather becauſe the Court uſeth not to make 
anyſuch Rule except the party againſt whom the Rule 
is made, had notice that the Court would be moved to 
grant ſuch a Rule. 


The Preignotaryes ofthe Common Pleas will not 
make a Certificate to this Court of their proceedings | | 
there, without a Rule of this Court to Enjoyn them | | 

. todo it.. Trin- 24+ Car. B. r. But then they are to do 
it for the better informing of this Court, and that the 
courſe of Juſtice may not be interrupted or delay 
ed for want of ſuch a Certificate as the cauſe.re 
GX1TESs | 

If a Rule of Court be made, and it is not drawn up 
and Entred the ſame Term it is made, the Clerk will 
- not draw it up afterwards until the Court be moved 
again. Paſc. 1656+ Be. $. | 

6; 1659. By Glyn Chief Juſtice. If Writings 
brought into the Court by Rule of Court, upon a mr if * 

tion the Court will make s Rule to delzver them ou, tb: 
if there be occafion for them, but if they be brought wits! 
by *agreement of the partics in private, the Court wi 
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* makeno Rule in it, for without « Rule the Conrt is not 
poſſeſſed of them. . Wo - 
A Rule made in a Judges Chamber muſt be entred 
in the Office, or elſe it is of no force to ground a 
motion. upon. Peſc. 1650» B. S. 10. Maite But then 
# 4 accounted the af of the Court- £ 
If a priſoner have a day Rulc, to permit him to go 
abroad, yet he ought not by vertue therof to go into 
the Country, except it be in caſe where he hath buſt- 
neſs in Law there, then depending in Court. Mich. 
« 1650» By $. 12. Nov. | 


4 ; . 
b ; Rejoynder 
x . If the Defendant do in his Rejoyuder depart from 


his Plea pleaded, in bar this Rejoynder is not good. + 
| Mich. 22. Car. B. r. For this #4 to ſay and unſay, which 
OY the Law doth not allow, for Pleas muſt be plain and 
& f certain, and by the doing thereof the cauſe depending 
MF ir bindred from comiug to a certain iſſue- 

One ought not ta Rejoyn upon tuch words which - 
the Þ we not contained in the Declaration or Replication. 
a) Y Mich. 23. Car. For that is for the party to frame 8 
re diſcourſe of his own, and not to anſwer the Plaintiffs 
matter al ledged, and ſo # to no purpoſes 


Remainder. 


A contingent Remainder may be deſtroyed, by de- 
troying the particular eſtate upon which it depends: 
Mich. 22. Car. Ber. For take away the foundation 

that _ the building, and the building muſt needs 
iRiell, art 


ſogit is inthis caſe. 
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ing, before 3 and yet in ſome caſe there raay bea Rev! | 

b, mainder without a particular eftate iz! effe to ſapport | 

4 its as.t Sin the Cafe of 4 life in Retnairide?. Hill, 

 22- Car. B« r. But this it yt by the Commit Law; but 
CE. ith ood as 7 
- Reſiduymeſt ultima pars diverſorith particulatinm, - 
Fr 1tte 23+ Car-B. r- : Fo Shak. 'F 


Revocat Lon 


A Revocation of Letters of Adminiſtration may 
be without a ſeal. Mich. 22. uh B. r. For it is but 
w ſignifie the pleaſure of the ordinary, touching the ads 
mini/tr2tion of the goods of the inteſtate : but the Let- 
ters of Adminiſtration muſt be under ſeal, becanſe 
thereby the adminiſtrator derives bis authority, which 
qught to be fortified as well as may be ; and without 
fuch Letters of Adminiſtration the Law takgs no notice 
of him as an fry at —__ g\ #4 

- If an og appear for his Clyent,and accept of 
a Declaration, the Clyent cannot revoke his warrant 
of Attorney; with an intent to ſtay the Plaintiff 
proceedings. Mich. 24. Car. B. r. But the Count 
will force the Defendant to plead,and if be do not pleat 
will order that judgment be entered againſt bin for not 
pleading,” but be may change bu Attorney ſo be plead 
in, due time, and plead by another Attorney int at 


: Fyot- 


If divers perſons do aſſemble together in a peace 
able manner; and after they are ſo aſlembled, do at 


Y'-1 
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ſome Ryotous aR, this-is a Ryotous aſſembling of 
them, although they did not aflemble at the firſt in_ 
a ryotous manner, but peaceably. Hill. 24. Car, Ber. 
For the ryotaus aft ſhall bave relation to their aſſem- 
bling together , ſo far as to couſtrue it to be with # 


- Fyotous intent, altpowgh it did not Tos ſo at the 
(4 


rſt, for the intentions of parties are 
by their altjons- | 
Two perſons alone cannot make a Ryot , but 
there mult be three perſous together at the leaſt 
to make a Ryot. Þ. 22. Car. B.r. But two perſons 
may makg a conſpiracy, as well as a greater number. 


interpreted 


Recogniſance- 


A Recogniſance entred into in the Common Pleas, 
is entred ſpecially; but a Recognifauce entred in- 
fo in this Court, 1sentred generally. Paſe. 23. Cars 
B.r. Tet bith ways ere good, for the entry makgs it 
wot a Recogniſance, but the all of the party that did ac- 
knowledge it- 


Roll , 


 ThePlea Roll is of more credit and eſteem in the 
Court then the Efloign Roll, for the Plea Roll is the 
Roll of the Court. Paſc. 23, Car: Br. 4nd pon Re+ 


- cord there. 


It a Writ of Error be brought to reverſe a Judg- 
ment, it 1s not neccflary to mark the Roll; yet if it 
be not_marked, that thereby the Attorney on the 0+ 
ther {ide may take notice of the bringing of the Writ 
of Error, nor the Attorney on the other fide, hath 
notice given him of the bringing af che Writ of Er- 
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rar, if he.do proceed and take gut execution upon the* *! 
Judgment, it is no contenipt to the Court. Mich,'! |: 
1649. B. S. For it ſhall not be preſumed be knew there © | 
was a Writ of Error brought : yet though it be mo 
contempt 31 bim to take out the Execution, yet the ' 
Execution ſhall be ſuperſeded, quia improvide emana- ' 
vit, for by bringing of the Writ of Error, the hands cf 
the Court where the judgment was given, were foreclo«. 
ſed from proceeding any further ; and ſo it was impro- 

. vidently done for them to grant out Execution after the 
Writ of Error brought and allowed. ; "ITO 


Replevin. 


 ARepleyin ought to be. certain, in ſetting forth 
the number and kinds of the Cattel. diſtrained, or 
Elſe it is not good 3 becauſe if it be incertain, the She- 
ritf cannot tell how to make deliverance of the Cat- 
tel, if a Writ be dirc&cd to him for that purpoſe, 
becauſe he knows not particularly what the Cattel 
were that were diſtrained, which ought to have 
bin expreſly mentioned tq that intent in the Rex 
plevin. Trix. 23- Care Bir. : 8 


Replic at Z0Ms 


IC the Plaintiff do Reply to a Plea in Bar, which 
15 not good by his replying to it, he hath' confeſſed * 
it to be good. Trin. 23. Car. B.r. And ſo it ſhall 
be now takgn to be, for be bath loſt his advant age of des 
murring unto it, by paſſing by the defe(ts F it, ani 
replying anta it, and the Court will ſuppoſe he intend- 
ed 10t to take advantage of the inſuffcten:y of the | 
Plea; bt to proceed to an iſſue upon the merits of his } 6 
Fo $4 ER bo 


Lt: 
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If an Action for the'breach of thecondition of ayj+ 
Obligation be broaghe, and the'Defendant do plead» 
that he hath performed the condition, the Plaintiff: 
in his Replication 'muft ſhow in "what particularly 
the Defendant hath broken this condition. Paſe»" 
24. Car- B, r. That the Defendant 'may be able + 
give a particular anſwer to the breach aſſigned; and if 
be do not qfſign a particular breach, his Replication is 
idle, for it ſays no more then what was formerly ſaid 
it the Declaration, viz. generally, that the Condition 
is broken, which the Defendant in bis plea denies, and 
therefore if the Plaintiff will wot joyn Iſſue upon the 
Defendants plea, but will reply, he mult there ſhom 
bow the Condition is broken, ana then be puts the De» 
fendant to a new anſwer, £5 J 


Reſervat H0Ns 


If the Leſſee for years, aſſign over all his tern 
to another, and reſerve a Rent, the Reſervation'is 
yoid. Paſc- 24+ Car. B. r. For by the aſſignment 
of the whole term, he hath no intereſt in the thing 
tet, far the which be can challenge any Rent to be due, 
and the Rent muſt be due for ſome intereſt that the 
Aſſigner bath left in bim in the thing Aſſigned, notwith- 
Randing the Aſſignment which cannot be here, becauſe 
h NW be hath ouſted himſelf or the whole, and ſo there is 
d | to priviledge betwixt him and the Aſſignee, | 


” M7 bo 4. A: 


1 

2 Recovery. 
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4- A- Recovery cannot deftroy-a thing executory 
be | Which doth depend upona contingency. Paſe. 24+ 


Care BR. r: Becauſe it was uncertain at the time\of 
ahtr; the 


ago. The Preflicel Regiſter; Or, * 
the. Recovery ſuffered whether it mould ever be or no, © 
$4 4. Recovery. cannet workwpon ſo remote and nicer» 
pain an etate.. * | | 

fa Recovery. be fuffered by Baron and Fem of 
Lands whexeat the Fe hath an cfiate in Fee Simple, | 
akhough there was no Tenant to the preoipe of. the 
Lands, yet this Recovery ſhall be a good effaple a+ 
gainſt the Barou and Fem and their Heirs, but it 
would be otherwiſe, if the Lands had beet Entailed. 
at the time of the! Recovery. By Rolle Chict Juſtice, 
| Mich« 1650. B. $ 8. Nov. Becauſe the Hezr in tail 
eomes in per foxrmam doni, exd xot ag Heir to the Fem 
at the common Law. 
-. Tt is not neceſlary for the Judge to examine a Fem 
Coyert, when ſhe joyns with her husband to ſuffer a 
Recovery of her own Lands, becauſe it ſhall be 
ſuppoſed ſhe doth it freely and voluntarily ; for the 
Law uſeth to make the beſt interpretation of things; 
yet it is prudential to do it, becaule it may fall out 
that the Fem may: be brought by fraud or force tg 
doit, and the Law. doth not favour the gaining of 
eſtates by force or fraud. Trin- 1651. B. $. By 
Rolle, and be ſaid that be wſed to do it. T ſuppoſe 
35 mecait of Lauds in Fee Simple. 


Releaſe. 


If the Defendant in an ejedione firme, will not de- 
fend the title of the Land in queſtion in calc the 
Verdict paſs againſt the Plaintiff, the Eje&tor may 
Releaſe the cofts to the Plaintiff. Hl. 164.9. B. $ 
14+ Feb. For be is the Defendant in Law, although 
the title do vat cancern him, and it is the others fanlt 
hat be mas. not bimſelf made Ejettor to defend - 

; WT tit 


the Accompliſ'd Anomey/ - 49% 
tifle, by which means he might have had the coſts, 
' * One is not bound to giveaRelcaſe unto the Shes 
riff for moneys which he receives from him,which he 
levyed for him by vertne of an Excoution x but he 
muſt give him a note under his hand; that he hathre» 
ceived it: HI 1650. B- 8. ByRolle Thief Faliea: 
Q: tamtn. Whether he be bouhd to give! bins ſach 8 
glote more then a releaſe, for the Sheriff 3s an Officer of 
the Law, and upon paymint of the' money; the Lam 

gives bins bold diſcharge. .. {ie 


Recital and Miſreeital; 


\ 3 If aStatute be Miſrecited in pleading ina matter 
\ which goes to the ground of the Aion, which is 
; brought apon the Statute z it is not helped after a 
k Verdi&, by the Statute of Feofailerz ' but if it be 
þ Miſrecited only in a circumttantial matter,and which 
| goes not to the ground of the Action; it is helped at 
0 fera Verdi by that Statute. Trim. 1650» B. $. For 
the Statute helps only matters miſpleaded in matter of 
by form, and not matters of ſubftance, vid. Jcotailes 2it> 
*Y Pleas and Pleading. | | 


Report. 
By the cuſtom of the Court, the Secondary ought 
bo not to make any report ( of any matters referred un- 
hs to him by the Court )upon the laſt day-of the Term, 


; for that day is properly appointed for motions only. 
* | Trin. 1650- B. $. And if-there ſpould grow any queſti- 
gp vn uþo#- the report, there would be no time to be given 
to the-party concerned to ſpeak to it that Term, ſo that 
the matter cannot be determined then, and ſo the-re> 
Port 340 no purpoſe, ; Ke» 
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If one havea Reverſion expectant npon a Leaſe 
for years, - he may make a Leaſe of this Reverlſion un- 
to the Leſſee for years, for one year, and after make 
a Releaſe in Fee to the Leſlee' for years of the Reverſi- 
en, and by this conveyance, the Reverſion in Fee 
will paſs to- the Leflce. Mich. 1650. B. S. For by 
this Leaſe and Releaſe all the Eftate in the Reverſion 
3s ont of the Reyverſioner and in the Leſſee. 


References 


It was ſaid, Hill. 1658, to be the uſual praQice 
of this Court , ſince the. new regulation of the 
Chancery, in an Action of debt wpon an obligation, 
it the Defendant do before he pleads offer to pay the 
Principal and Uſe Money and Charges to the Plain- 
tiff, to refer the whole matter to the Secondary to 
ſtate the bufinels betwixt them, and to ſtay the pro- 
ccedings at Law in the mean time. 

Matters of Fad in difference betwixt party and 
party ina cauſe depending in Court, are not to be 
Referred to the Secondary, for ſuch matters are try- 
able by che Jury who are to try the cauſe, but mat- 
ters concerning the due proceedings, or andue pro» 
ceedings in-the-cauſe,by cither 'of the parties are proy 
perly to be referred unto him, and for him in ſome 
-ordinary caſes to: compoſe the differences betwixt 

'them, and inothers to make his report to the Court 
'how the matters do ſtand. Paſc. 1650+ B. S- That 
#bey may ſettle he differences according to Rules ond 
Orders of | the Court- if 
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- If a matter in difference betwixt the Plaintiff and 
the 'Defendant be referred to the Secondary, and 
one of the parties will not attend at the time appoin- 
ted, to hear the buſineſs referred; the other party 
may proceed in the Reference alone, and get the Se- 
condary to make his report without hearing of the 0- 
ther party. Trin- 1651. B.-S. For one party cannot 
compel the other to attend, and therefore ſuch Reft- 
rences would many times take no effett for want of the 
preſence of both parties, if a report may-not be made 
notwithſtanding one of them refuſeth -to attend; and i 


be be prejudiced by not beihg beard before' the Second- 


ary,' it s bs own fault that would not attend «4 the 
Rule direfled. | 54. } 


| Right: 
Lands between the high water Mark 'and the low 


water Mark do appertain to the Lord oftheMannor 


next adjoyning,, of Common Right. Paſe. a7 


' Car« B. r. By Rolle. ©. tamen, Whether t 


not rather belong to the King, for it bath-ſo been bel, 
except the Lord can claim ſuch Lands, by any parti- 
cular Grant from the Crown- o 87 


Reddidir ſe. 


FP 


+ 


If 8 Pefendant render himſelf in diſcharge: of 


- bis Bay! after Judgment, yet if the Plaintiff 
commit bimnotn execution in thzee Terms ſol- 
' lowing, be ſþall be diſcharged upon 'cammcen+{Bayl 
- as if Fe were cemn:itted foz wart oi Way! upon 
action. Per Magiſtrum Liveſey, & ab &c-P. 21. Car 
2-Regis. | 


If 


:-Uf the Defondant 'render himſelf to cuſtody in 
diſcharge ofhis Wayl upon the dap of the'Return = 
-of tþef80ond65c- Fa: againft the ap! {cdente Cur. 

624f au Attion be bzought upanthe RKecogniſance, 
be -rendor Himfelf 4pou the day .of the retwn 
-of tbe Poeceſs .ogaint the Bay! fedeute Cur. the 
ap] are diſcÞarged. Þ;: 21- Car. 27 Re Pex Mar 


Aitbe.Dzfendant.render bimſelf to.the Parſhal 
Iudiſcharge.of bis Bal, andithe.Bayl bere be -di(- 
-chorged \by.-the;@econdar?, no Sc Fa: can after» 
\hard be.046d \out upon tbat. Kerogniſauce.:P. 21+ 
| Car. 2s R. Per Magiſtrum Liveley, &.al. CC 


— 


Scare Facias. 


of Seine F 20491 to xepeal.a;Patent, is well brought 
.£ Y .jn the/Kings Bench, though a Scire Facies be- 
RIArg in the Chancery, for.the ſame cauſe. 
$Zo Ch 27e 7.) "IL 
.:xt was aid. by Gl. Chief Juſtice, in: the caſe be- , 
twixt Newton and Baſpoele, Erin. 1657- That 4 
Scire Facias which is taken out upon a Judgment which 
# only ſigned in the Office.aud not made up upon Record, 
#5 not good; but the Record of the Fudgment onght firſt 
7 $0vbe; matle;up, and then a-Scire Facias to be takgn ont, 
for before that tþere is no Record to warrans the $cire 
» Facias, I | | ” 

'One.may have a Sexre Facias to revive a; Judge- 
[71ment updn which no Execution was taken, if ;it 
be but .tew-years.-paſt Gtce the Judgment was had, 

without any motion to the Court for it, andif it re 
un 


'Conrt, and not in the face of it- Vid- Title as 
0 


'- the dlecompliſhlMitorney, 496 


 ander ten years ſince the Judgment wat had, 2. Soire 


Faciar may be moved for toreviveitat the ſide Bars 


| +utiif it be above ten years fince the Judgement was = 


had, a ScireFaezas may uot be had without moving 
the Court for it. Paſc. 24+ Car B. r. But the Cours 
will not deny it, :if it be moved for. The fide Bav.is @ 
place where a rail or bar 1s fet up neer to this Court he- 
low the Cours in Weſiminſter-hall, where the Fndges 
flend and reft themſelves before the, Court fits, \and 
where they put on'their Robes, and put off their Rabes 3 
nd there is another like. 1t by the Common Pleas, ard 
it is culled the fide bar, becauſe it is on one ſide of the 


A Scire Facigs torevive a Judgment, enot 


to be granted, if the Record beinot-in the: Court 
Where the Scire Facias was moved for. Tris. 24+ Car- 
\B:r-For the Recort:is the Warrant far the Scire!Facias, 


and if there be no ſuch Judgment, there is no grawd 
to move for ite | j 

A Scire Facias ought tobe directed: into the Coug- 
ty -where the original Action/ was brought, upau 
which the Judgment to be-revived .by.the- Scire'Ea- 
cias was obtained. Trin- 1650. B. $. 23. Car Be re 
For it ſhall be intended that the party agaiuftiwhons 


"the Fudgment wail obtained. doth' inbabit flill inbat 
"| Commur | "My > 


Yo 7 fi Y | 
A Scire 'Fatias ad audiendume errores is not well 


"brought before tbe: Record of the | Jadgment be cer- 
"tified into the Court, | toreverſe which, the! Writ: of 
"Error was brought. . (21+ Car» B- r./ For, ther# (15:10 
"record in Conrt t0-warrant the. granting: of it, before 
'(ghe Record of #be' Fudgment is certified- 


If one ſue out two Writs of: Scare 'Faczgs one after 


the other, there onght to be: ſeven: days: dillhce:ber 
A cween 


R_ 
%, Y 
F 
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. Tweert the firſt and the ſecond -Setre Facigs; that it 

iy plainly appear there were two diftin&t Writs of 
$tire:Facigs taken forth. Mich- 21: Car. Br. it 
i '*Feant upon ofte-and the ſame fuagment,as the Courſe 
Iy4s-) $1 L Rot | I | 
> kA\Scire Facias ought to beas ſhort as poſiible, be- * 
-exufe" it is the nature of Writs to ſet forth things 
very briefly; and a Writ is therefore called a Bricf 
\- From:the Latin word-breve, which fignities thort or 
<compendious; "Mich. 21. Care 'B. r. And a Scire 
*Facias 7/ #4 the nature of ant original Writs 
223 \v TE! «of 
-*2Yf @'Scire Facias he-beougbt againft Bayl upon 
-Becogniſance t11a/Wreit of Erroz generally withs 
*otwt-expreſſing'the' action oz the condition of the 
Kecognifancez' there the Scire Facias muſt be res 
,turrable- on a- general return ubicung; but if the 
ation and the Condition of. 'the Kecogniſance 
be ſet fozth in the Scire Facias and appears tobe 
-by Bill; then'the Scire Facias muſt be returnable I 
- :at;a day certain4n-:Court. Per Magiſtrum Lives I | 
ley; & al-'&ce;, P. 21 Car. 2. Regis» 


:+vQff latter times 3t hath been uſed to make. out 3 
iScire: Facias with.a Fieri Facis'or Writ of Execu» 

tion compriſed in it, againſt an Executor or Ads 
;\mimiſtrator z and both make but one' Writ, where 
-asanciently a Sire! Facias and: a Fieri Facias wee 
: two diſtinct. Writs or: Procefles; and to be diſtin&- 
lyand feverally.extcuted.  Frin; 22-Cer. Ber. But YN © 
« they may muke them diftind Writs at this day if they YN © 
pleaſe., The makgig. out of a Scire Eacias with'a þigl } Wi 
iFacias was rat for the fpeediex way jo obtain ex6 


—_— -*- -- 


he "Y bi —_—_ &, | | þ 


the AccomphſÞd Hnorhey, 495 
- A Scire Facias may be traverſed before Judgment 
*. Siven upon it, but after a Judgment there can be no 
traverle, forthen itis too late toplead to it 5 buta 
Writ of Error may be brought to reverſe the Judg- 
ment given upon the $czte Factas, it the Scire Fas 
&.5 was niot good upon which it was grounded. Trin 
22. Care B. ro 
When a Judgment for moneys is reverſed by a 
Writ of Error in this Court, a Scire Faciat ſhall 
iſſue againſt the Plaintiff in the Judgement reverſed, 
to ſhew cauſe why the Plaintiff in the Writ of 
Error, whereby the Judgment was reverſed, ſhould 
not have the moneys repayed unto him, which were * 
recovered#and levyed upon him, by virtne of the 
hidgment reverſed. Mich. 22s Car. B.r. And ta 
4 | this Scire Factas it ſeems be may come in and plead; 
e | Q Thcther this may not beget cirenits of” Attions: 
« A Writ of Scire þ acias 1s not an original Writy 
ve || but itis a Record at the time of the Caption, before 
ie | is entred at Weſtminſter, and an Action may be 
brought where the Caption is» Paſec 23s Care Be 


Fo 


In a Scire Facias brought upon a Judgment given 
in the Common Pleas, it is neceflary to fhew before 
what Judge the judgment was given, but it isnot 
| ry .to' do it in a Scire Facias upon a Jadg- 
nent given in this Court. 23+ Cay: B. r:Q. Rationent 
ic | dferentie. 

- An old Judgment may be revived by a Scjre Fa+ 
ei granted upon a motion to the Conrt, but if 4 _ 
$:ire Faciags be taken out toirevive an old Judgment 
ii © without leave of the Conrt, the Scire Facias is not 
' bt; but is reverfables Trin- 23: Car: B. rs For 
1 BEM & Stire Facias. 3 not the Proceſs of the Eourr, 
[1 |? but 


bk Ns hag: ws yy 24, ' abuſef, the Courts 
ogeed: upon a Writ of Scire Facius * 
a year and a- ky alter . it was taken out, he 

after that time proceed upon that Writ, but 
_— a new. Scire Facias, tor the old Writ is 
nal fur Hill..1650+ BS. Becauſe there was no 
proceedings wpot it in reaſonable time. 

If an Adminiſtrator ,obtains a Judgment for a 
Dcbe due to the Inteſtats, and the Adminiftrator doth 
afterwards dye Iutcitate, and letters of Adminiftra- 
tiqn.is granted to one de bonis non, &c. of him that 
dyed tirſt Inteſiate; this Adminiſtratox cannot have 
a Scjre Facias to revive the Judgment obtained by 
the firſt Adminiſtrator. of the firlt Inteſiate, but he 
muſt bring a new Acton to recoyer that Debt. Hill. 


-1'6.50» B» Ss For be is #0 ways party or privy to the 
firj Judgment, but a meer ſtranger to it. 


There muſt be ſeven days erclufibe between the 
Tet and return of. each Scire Facias agottiſt 18avl, 
ad not one (our; o7.fibe-days. Per Magiſtrum Lives | 
os & al. P. 21 Car- 2 Regis. 


Alf there muſt. be fzien days exclufibe betwijt 

the teſt aud return of every Capias ad fatisfaciens 

, to Warrant a Scire Facias againſt Bay), Yar 

that tbe Capias ought to be delivered to [the Steri 
four days beioze the retiirn be cut. P. 21 Car. 2-1 

Per. Magiſtrum Livelcy, & al. &c- 


_ in” Statute. 


: He that will cake advantage of a Statute by pleads 


ing igual ſhew in his pleading that heis wit I þ 
lomcy x 


leaf 
1h 


ſome 


the: Accompliſh'd Attorney. 29» 
ſome Rzovilo of that Statute, if the-Statiite which 
he pleas, be a particular Statute, and nat a general 
Statute- 21+ Care B. r. 25- H 7-f 1. For ghe Fridges 
are bound ex officio to take notice of all generzl'Sta* 
utes which concern all the people in general, but not 
particu! ar which do only concern particular perſofis or 
places, except they bs particularly pleaded; and ſet 


forth before them. 


The Statute of primo Fac. which concerns Attor- 
neys and Solliciters, doth not extend to ſpecial re> 
tainers of Attorneys and Solliciters. Mzch. 23- Car- 


\ B.-r- For that Statute is a general Statute, and not a 


partz:ulars 

It an iflue be ſoyncd upon a Collateral point, ari- 
ſing in the pleading,and no-placeis alledged whence 
the vente may come, this fault is helped after a Ver- 
dict, by the Statute of Feofailrz bur if the #ſſue be 
not joyned upon a Collateral matter, it is not helped 
by the Statute, if no place be alledged;for the Statute 
intended not- ſuch extraordinary iſſues joyned ups 
on Collateral points to the Statute, 

The Statute which concerns the returning of Ju- 
tics, doth onely extend to Juries to be. returned to 
lerve in any of the Courts at Weſtminſter. Mich. 274 
Car. B. r. And not to inferior Courts 
# The Statute of 23+ H. 8. c. 5. concerning Sewers, 
was mado tor the eaſe and benefit of the people, to 
wit, the Defendants who are proſecuted upon that 
Statute, and they may plead that Statute or not 
\Plead it at their election. Hill, 22: Car, B: r- ſee the 
Btatute. : 

. It one acktiowledge two Statutes upon his Lands 
one after the other , and fatisfic the former Statute , 
but doth not vacate it;and the Conulee of the latter 
6 Ii2 Statute 


3. 


goo The Praflical Regiſter ; Or, 

Statute, takes out: an op my ee Lands; this 
extent may be ayoided until the former be 
avoided by a Scire. Fecias. Hill. 22. Car- B. r. For 
the Law is not to take notice of private atts done be- 
eween the parties, -and it doth not appear that the 
former Statute is ſatisfied: but upon the pleading an 


#ſſe whon the Scire Facias, it will appear whether it be ' 


or 10+ | 
| AStatute which is made onely in affirmance-of 
the Common Law, that is, that doth not ena& any 
new thing, but doth onely nad that which was pro- 


vided for by the Common Law before the At made, 


though it did not ſo plainly appear, is nevertheleſs 

Statute, and maybe pleaded as a Statute, although 
the Defendant hath a plea at the Common Law allo. 
P aſc. 23: Car. B. r. For it enails nothing contrary to 
the Common Law, and may therefore well fland with 
It. 

The ancient Statutes were made upon the Petition 
of the Commons in Parliament unto the King z in 
which Petition was {ct forth that which they did 
deſire of the King might be enacted, and paſſed not 
by Bills prepared, as now they do. Poſe. 23. Cate 
B. r. | | 

A Statute acknowledged upon Lands, is a preſent 
daty, and ought to be ſatisfied before an Obligation, 
which is not ſo. Mich. 23+ Car. B. r. For a Debt 
dae upon an Obligation, is but a choſe in Afion, and 
recoverable by Law.and not a preſent duty due by Law, 
as a Debt due wpon a Statute, {ark or Recogttih 
Jance is, upon which preſent execution is to be tak 
out, without further ſuit. - 

Ir was held by this Court 5. Car. in Simons Calg 
that the Statute of 1+ Marie, was zepcaled by the 


Statute 


i 2X Wo eg we 


the Actompliſh'd Attorney. $gor 
Statute of 4. 'E/;z. But @were, for it was: doubted 
by the Court, whether it be repealed in the whole, 
or'in-part onely. Mich. 23» Care B. Fo Compare the 
Statutes. | 
- The Statute of 21. Fac. 'of -Feofailer, which is to 
help defe@s in Pleadingz, doth -cxtend to all inferior 
Courts, as well as to the ſuperiouriCourts; for it js 
beneficial Law for the people, and ſhall therefoze be 
expounded largely,” and not with reſtriQion- Paſe. 
2.4- Car. B. r. As ſome other Statutes tomebing the pro- 
ceedings in Law ave- fly 
- The miſrecital of a Statute'in-pleading, ina thing 
which doth not concern the ground. of the Aﬀtion 
which is brought upon the Statute, is helped by the 
Statute of Feofailes. Trinte 1650» B» $. vide antes 
tit. Pleadings. -* - | 
Although'a penal Statureſhall not be extended to 
equity in theiexpoſition of it, yet it ſhall be (o ex+! 
pounded, that the'true intent and meaning of it may 
be known. Alich.. 1650. B. S. ' For if the former 


 riuld be.the expoſition would be too large and. arbitra-. 


iy; and if the latter ſhould. not be ,-.the : 
world be too narrow, and world extenuate the force of 
the Statute, and binder he true -intemt and meaning 
thereof. | 


Satisf ations 


- SatisfaQion pleaded to an Obligation which ap- 
pears to be of a thing which was pertormed before 
the date of the Obligation, is not good. Mich. 22+ 
Car. B. r. For the date of the Obligation which cre- 
&es the duty, ſhall wot be intended to be after the en- 
keling aud deliyery of it - and ſo ſuch ſatirfadtion 
. 13 74g 


ger The Pribiical Regifter; Or, 
_— waye anſwer 2be -datty created by .the Oblige® 
(20s. 77 © | | bs ; be ve! 


» Moneysthut ate .to-bc- pajd by an! Executor, by 


; vertue of a Decree in Chancery, are not to be ſatige - 


tied by tle Exetutps before. a Debt. due. yupoy an Ob- 
ligation thade by the TeRator, and. grown due 'affer! 
the: death of tho' Feſtators By Rolle Chick Juſtice? 
Trin23+ Care Ba be For's Debt dne by Law, it to be 
preftitren before a Deht created by. 2 Decree in Equity, | 
-  'Whiether' aLegagy given'by the\Teſtator, ora Co+ 
venant entred into by him in his lite time, and broy, 
na the timeof 'the Exccutor, {hall be firſt fris- 
> Ari 23-|Ears:B- 1+ Q» In Eexles and Lame 
heits, Ciſe,, ofter many arguments, pro and con, and 
held nd{chievontto be:determined either, mays- 
A Guardian: may acknowledge SatisfaQtion upon 
Recon; for the Infadit unto whom oe is Guardian, 
for.a Debt, whichas Guardian he hath recovered for 
theinfant.- Trim 23 Car. B. r: For it 48 reaſon that 
bea#bat bath powtr givex bim to. retover a Debt for 
the-Iufuut,, ſhould have alſo power to diſcharge the par* 
poſe #t 13s. ricovered, when be batb received it 
tw ancient:courſe of this Court, was, that if the 
Defendant will make Satisfacion for that which 
he is ſued for, to the intent that the Court may caule 
the Plaintiff to ceafe his proſecution, and may receive 
the SatisfaQtion offered, that the Detendant ſhould 
come 'into/ Court before he pleads; axid tender preſent 
Satisfation, or elfe the Court would not recave 
this terider, nox orderany thing init, Hall. x 650-B-S+ 
But now if the Defindant do offer thit ſatiif ion af 
tr be'hath pleaded; the Conrt will not wtterly rejett ity 
but will upon the prayer of the party, refer the-maner - 
>: $ 1. : 


the + dredmpIÞ'd nai, 503" 


theStcondary to end the-matter, the Defendant 

inf we Satisfattion for the Provcipal matter,” and Fu 
coſts and damages ſuffered ayd expended by phe Plains 
tiff in the ſaiit- 


Sheriff ond j Unlir-Sherif 


c 


In ſome caſes the Court will order the Sheiif es * . 
attend the Secondary of the Office, with his Book 
of Free-holders'of the County where the Lind ir 
queſtion doth lye, that an indifferent Jury may be te» 
| turned for a tryal at the Bar: Mich. 22: Cay. B- t, 
e That is itt fac baſes where the Conrt conceives the 
| | Sheriff will not retury an indifferent Fury. 

* A Sheriff is not bound to return a Writ dite&ed 
+ | uftohim, except the party whom the Writ doth 
epncern, do tender himn his Fees for the executing of 
s | it; that is-in ſuch cafes where he is allowed Fees- 
+ ||| Mich. 22. Care Br. Q+ de "ct. ' For the very! 
w || words of the Wring ds enjoyn the Sheriff to make a re- 
pe 
is 


CC  — ——_ 


| tur# of them. Mich. 22. Car. B: re. $5 th #t it feems be 
is to return them, pong the parties concerned do call 
| om bim or not 3 and if he be n6t paid | bis Fees; where be 
he || is allowed to take the em, be may recover t 62 by ai 


> | Attion: a 
ale A Sheriff out of his Office caunot be fined by the 
ve {| Court, betaufe he ceaſerh to be an Officer of the 


11d Court z but a Tipſtatf may be ſent for him, to bring 
2nt | | him in to anfwer a miſdemeanor committed by him 
ive when he was m his Office. 22. Car. B. re 

2.8. | Theold Sheriff of a County, is Sheriff until the 
ive Sheriff be ſworn, although he be- choſen. Hill. 
22. Care Br. For the taking of bis oath doth compleat 
hi us bis Office, and Ry be is ſo compleated, _ 


1 4 


| old Sheriff i4 in Office > for there muſt not he a vacancy, | 
7 te be. @ failare of juſtice for want of « Sher 


riff. 


puty to be attendant in Court, to receive and execute 


their commands;:aud to'give account to the Court 
of buſineſſes which may El out concerning the She» 
riff. and his Office: Hill,.,22, Car. Ber.) 
'Both the Sheriffs of the City of Londox, axe in 
oY but qne Sheriff, aud one of them is pot onely 
Macrift of Middleſex, and the other Sheriff of Lox: 


| don, orone the Kings Sheriff, and the other the City 
Sheriff, as it is commonly laid. 1 1+ Feb. Hill, 1650» 


B. $S. | | , 
: Every, Sheriff qught to anſiyer for the miſde- 


meanors of his Bailifls,, Trix- 1651, B» S. For they 


are bis ſervants, and aught to he under bis Goverument,, 


and be uſually takes ſecurity for their faithful and juſt 
performance of their dutjes jn their places, 


Suggeſtion or Surmiſe. 


A Suggeſtian made ta the Court, that the thisg for 


Yhigh it is libclled jn cheAdmiralty againſt the party, 


was done infra Corpus comitatus, whereas in truth | 


it, was done beyond the Seas, is notwithſtanding a 
899d Suggeſtion for the Court to grant a prohibits 
on unto the Admiralty.upon for it is, but to try the 
juriſdiction of the Admuralty, and not. the merits of 
the cauſe 3 and the Court cannot then tell whether 


ithe true ornot, but will ſuppoſe it to be;true 3 and - 


4 


it it be falſe, the Plaintiff in the Admiralty may joyn 
mus upon it, and try it at the Law,-and if the Vet- 
$ict pals tor him, he ſhall bear his catis,and the Court 

q + dans; 


Ww.') 


The Under-Sheriff ought always to have his De-.. 


"4 


- © 


” 


S .\& 


- willgrant a conſultation that hemay proceed in the 


| hut athrmed. Tritte 24-Car. Be re See the Statute« 


* 
. 


% 
5OY 


. 


the AccompliſÞ'd Attorney! © 


Admiralty, Mich. 22- Gar-B-r. Q-: 4s to the Caſets/ 
Matters of Record qught not to be ſtayed upon the | 


. bare Suggeſtion or Sarmiſe of the party's but there / 


ought to bean Afﬀidavit made of: thermatter Sug--. 
gelicd, to induce the Caqrt to ground a Rule for ftay+, 
ing the proceedings upon the Record. "Mich. 1650s 
Br» Forthe Law favonrs not the. flapping 'of the pros - 
ceedings in Law, except there he very good cauſe for its - 


; Surrender. 
If Leſſee for Life, do accept of a Leaſe for years, 


- itisa Surrender in Law of his Leaſe for life. - By: 


Rolle. Paſc. 244 Car. Br. For if it ſhould be others 
wiſe, the Leaſe for years would be made in vain and 10; 
no purpoſe, fur bath the Leaſes cannot ſtand: togetber, 
and where doubtful things may have aw operation by « 
reaſonable conftrudtion in Law, the Law * will ſupport 
them, rather then to conſtrue then 20-þe_ null and tq 
none effc a, | 


Superſcdeas. 


Ifa Writ of Error iu: ſome caſes provided by Sta+ 
tutes be brought, there ought not to be a Superledeas 
granted to him that brings the Writ of Error, to ſtay: 
Execution upan the Judgnzent which is to be re- 
verſed by the Writ of Error, until he that brings the 
Writ of Error have put in ſecurity by Recognizance 
to proſecute with ettect, and to pay colts and dama- 
pes, it the Plaintiff in the'Error be Non-ſute, or 
the, Judgment be not reverſed by the Writ of Errar, 


Tt 


It is! very hard to. compel the party that brings 
Writof Errorjto take outs StipeHfedeas, into all the 


Counties where he:hath'Lands or goods lyable to the 
Exccution epon-the Judgment 3* for the reverſing - 


wheieof, the: Writ 'of Ertor : was brought. Mich. 
:6:50-'B« $:1: By Rolle Chief Fuftber. - Tet it is a fore 
may for hint that doth bring | 
to avoid s greater trouble aud'chavge, which may otber-' 
wiſebefult:bim by gxecuting »b2 Tudgment, if | behave 
a violent aud malicious adverſar , then by taking ont of 
the ſeveral Writs of Superſe Z. 


the Cqurt where:the Judginent was given, for the 
reverſal whereof, the Writ of Error is brought, the 
hands.of the:Court arc fore-cloſed, 'that is, opped 
from-proceeding upon the- Judgnient any further, 
andrhere needeth'nd'Supcrledeas to be diredted. into 
them, noris'it weeeffary to mark the Roll. Mich: 
 F649-B-8-F; #every one ought to takg notice of ſuch 
: goreral Writ as thay any ways contern them. but it, 18 
more ſecure to mark,the Roll, to avoid furtber trouble. 

It a Writ of Error be brought to reverle a Jadge- 
ment given upon a hi dicit, the bringing of this 
Writ of Error, is a Superſcdeas to ſtay Exccution 
upon the Jud$rment, notwithſtanding the late Statnte 
that enaGs that a Writ of Ettor ſhall be no Super- 
ſedeas to" tity Execution upon a Judgment. Paſc« 
165t- BY. 15 Mii. For that Statute only extends 


to Tudgments given _- a Verdi, and not to Fudg- 


ments given upon a nihil dicit, or. pon 4 non ſum in- 
tormatus, or apon 4 demurrer;” for the Conrt will ex- 
pound that Stainte largely, becauſe it is not thought ſo 
. beneficial as it was intended by the makers thereof 


Surs 


T7. _— 


Writ of Error to do/ it, © 


After a Writ of Error is brought and allowed by* 


| 
c 


T' vbe Actompliſs'd dunneys gop 


. The-Court is aliyays very cattious - that no pers 
ſon, that hath any canſe depending befote themay be - 
Surpriſed, eſpecially im 1uch matters-asarc- fuial ant} 
penal to the party that js irpriſeds Mich. 16 49. Babs. 

. Becauſe. by Surpriſals, the parties Surpriſed, ate:\dgy 
| prived of makzag therr ficll defence, and thereby beges 
clamour and give ina ſatisfattion, butt cauſe more : ſwitd 
and trouble to the parties. mn 011 ad 


- "Seeoridarys | 
Jitt Bu $ 2 11125D 
. Where the Secondary ſhall - return: a - Jury and 
where-not,  Vid- Fury 1616 | ll wn 1 IH 
| | Settlement, | 7 Vs 


; Vone hath hired a dwelling houſe in one Pariſh 
of 101. per AmnumRent; and be {ettled in that houſe 
- | butaifmall time; yet this is fuch @lettlement-inthe 
5 Pariſh where the houſe is,that the Juſtices of the Peace 
n | heyc no power tq-make anorder to xemove the paxty 
te fetled,out of the Pariſh wherein he was ſo fetled 4 ex» 
r-. || cept the party. ſo ſerked be lame or-blind, or likely; t@ 
ſes a taddenly. chargable to the Pariſh where he was to 

| tled. Mich. 1650. B. $. 1x Nop- See the Statute 
bo | 43 Elize | "3 1 | 
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$68 The ProBicalRegifter; Or, 
Tryal and Proceedings bo Its 


Tre, it is not thocont of this Court to have 

Tryalsat' the Bar upon: Saturdays , becauſe 
4 $08 appointed for matters in Laws yet in 
che Calc of Dikes again the Lady Lake, a Tryal was 
permitted tobe upon a Saturday! becauſe the Jury 
were Adjournedito. that day bythe Court, and the 
Court wasalfo informed that the 'Tryal would not 
be long, and {o would little hinderthe bulineſs of the 

ay. 

No Tryal ought to be had at the Bar, the ſame 
Term that the Detendants Plea is put in, but the 
Term following, by the _—_ Rules of thefCourt. 
Hill. 21+ Car. B.r. But it may be by ſpecisl rule of 
Court, or in Cauſes depending on wk Crown ſide, where- 
in the King is « party. 

In an appeal of Mayhem, the Court may judge of 


the Mayhem by inſpection of the party, or par it 


apvu the Tryal of a Jury. $ H. 6. 15+ 
* This Court will grant a Habees Corpus to Trya 


Felon at the Bar, although the. Felony was not com+. 


mitted in the County of Middleſex, if there be not 
a Gaol Delivery in the uſual manner in the County 
where the Felony was committed.  Hzll. 21+ Cay. By. 
This is done for the expedition of Juſtice iu Puniſning 
 #f Offendors... 

A Tryal in that Court where the iu Tryed was 
not joyned, is not a good Tryal. Hill.21-Car-B.r. For 
there was nothing before them to Try, and ſo it was 
Coram non judice. 

Where the Plaintiff will not Try his cauſe in ſuch 


_ time as he ongat to do, by the Rulcs of the Gon 
c 


SI Wc. 


© the Accompliſsd Anorney. gog 
- the Defendant may upon. watning giveii thercof 'to 


BAS 


the Plaintiff proceed. to the Tryal of it himſelf by 
Proviſo. Hill. 21. Car. B-r.'That be may free himſelf 


from the Attion that is brought againſt him; this is. 


called a Tryal by Proviſo, ang is given by the Statutt« 
See the Stat. | 
Juſtices of Peace may by their Commiſſion Try 


murder, at the quarter Seflions, committed in- the 


County where they are Juſtices. Paſe.22-Bar-Bery« Bath 
they do nat often do it, but leave ſuch matters to be Trys 
ed bythe Juſtice of the Gaol Delivery at the Aſiizes, 
that ſuch Tryals may be more ſolemn in the cye of tbe 
Country» | C 

It any of thcDefendants Witneſſes to be uſed. at 
2 Tryal, do live above forty miles diſtant from Low 
don 5, the Plaintiff by the Rules of the Court ought 
to give the Defendant fourteen days ndtice of the. . 
Tryal before he try his cauſe. Paſc. 21+ Caf: Br re 
That the Defendant be not ſurpriſed for want of ſuſfici- 
ent time to get his Witneſſes to be at the Tryal 3 which 
fourteen days is acconnted a convenient time for the da» 
ing thereof. | 

Upon a Tryal at the Bar, when the Jury is at the 


Bar, and the Court ready to proceed, and the panck 


of the JurorFnamesis delivered to the Secondary, he 
bids the cryer call the Detendant, which he doth, and 
if his Councel ſay they appear, then the Secondary 
bids both parties in French, gardes woſtre challenges, 
that is, take heed to your challenges, and: then pro» 
eceds to ſweartheJurorszbut if the defendant doth not 
appear after thrice calling by the Cryer, the Plaintifls 
Councel do pray the Court the Verdi may be taken 
by default. Trin. 24+ Car. B. r. It is called a Ver« 
41d by default, becauſe if it paſs againſt the Defendant, 


Ware 


of appearaitce, whereby hg is concluded guilty- 


Wherea Tryal is had by Proviſo, the Plaintiff. 


' may be called before the Jury is ſworn, if the Defen+ 
dant do require it. * Trin-” 22+ Car. B-y- For the 
Plaintiff is as it were in the place of the Defendant, 
rage the canſe is brought to a Tryal by the Defew- 


«The Court willnot grant a Tryal at the bar,except 
there be oath made, that the matter to be Tryed is 
very dithcult; or of great value. Mich. 22. Car« B. r. 
In which caſes it is fit the Tryal ſhould be at the Bar, 
where Tryals are ' more ſolemn, and where more time 
may be ſpent in the Tryal then can bt at the Aſſizer; 
 bnt otherwiſe this Court is not to be troubled with 
Tryal of Cauſes, becauſe the Court is thereby bindred 
# their proceedings in matters of Law, which are the 
proper buſineſſes of the Court, and not matters of fact. 
Aﬀter a Tryal hath been in a cauſe, the Court 
ought not to order that there ſhall be a new Tryal of 
it, cxceptit doth appear that there was a ſurpriſaiin 
the Tryal had, or ſome fraudulent miſcarriage Mit3 
for it they. might in any caſe -they pleaſe, order a 
new Tryal, this would be for the Court to have an 
Arbitrary power; which the Law willnot permit- 
Mich. 22: Cay. Br. For this would weaken the Come 
mon Laws.to the. prejudice of the peoples 
.' Where warning is given of a Tryal to the Attot« 
ney .1n the cauſe, and the Attorney cannot give no« 
tice of:this warning timely cuough for his Clyent to 
prepare for the Fryal, the Court will got foxce the 
R Attore 


where the! Defendant bad right; and might bave dev , _ 

ies bimelf ;/it is not the fart of the Court, or Jury; 
ut ON would net appear and defend his cauſe, 

bat ſoffers the Verdi ta be taken againſt bim for lack, 


| 
; 
; 
t 


tor 


the Accompliſt'd Attorn 
Attorney to go toa Tryal, but wil lgiye longer gimme 
Mich: 22+ Car- Be r. Becauſe the _ will not ſury 
priſe any perſon, and ſuch Tryals very ſeldom do deter 
mine the buſineſs, but beget more trouble and charges 
to-both parties > - and it may be it was nutither the At- 
tories nor bis Clyents fault be had not more timely 
notice. | 

_ Where there ought to have. been a place alle 
whence the venue fonld come, and thcre is no pla 
alledged, but an iſſue is joyned, aud the -venire j 
de corpore comitatus, and a Tryal is thereupon had, 
this is good Tryal, and there ought not to bea: re- 
pleader. Mich. 22. Car-' B-r« For. beve is a pood © 
leading and a good iſſue joined and well Tryed by g 
= aud a repleader is to be ouly wherethe Pleadin 
is vicious, and hath not brought the iſſue in queſtion, 
which was to have been Tryed, ag 
. If the Court do believe that the Jury have given 
their Verdict againſi the evidence given unto . Au 
they may order a new Tryal to be in the caſe. Mich. 
22. Car- Br. Q+-Tamen, For the Fury are upon theix 
Oaths, and it may be they know ſomething of their 


. own knowledge more then the: evidence -mhich maven 


them to. give their Verdif ſo, and the party againſs 
whom tbe Verdid is given, is not without remedy, for 
he may bring his Attaint againſt the Jury if be pleaſe 5 
yet new Tryals have ſometimes de tata been awarded 
in ſuch caſes. ris 

+. There may be a good. Tryal ina cauſe, although 
the Defendants Plea be ill. © Hill. 22. Cars Ber» For 
the Tryal depends not wpon the Plea, but wpon: the 3 
jayned 3 and if there be a good iffive joyned, the Tryal is 
good, whatever the Plea bes ' | _— 
57 + Wheis 


way 7 


a her 4 6 - 
-” Whete the Phintiffwill not try his caſe after iſſue 
is joyned, the Defendant may try it afterwards when © 
he pleaſeth. Hill. 22- Car-B.r- That he' may free © 
bimſelf from the ſute« Vide anteas WO 
When the Dcfendants Attorney hath told the 
Plaintiffs Attorney what Plea-he will plead,the Plain- 
tiffs Attorney may give him warning for a Tryal, al- 
though the Iſſac be not tnade up in the cauſe. Hil. 22, 
Car. B. t. For after Plea pleaded, it 3s in the Plaintiff 
eboice whether be will reply or no, for if be will not re- | 
ply, be may makg up the iſſue when he pleaſeth, and prox 
creed to a Tryal: | 
"Ifa Cauſe to' be Tryed, be not <cntred into the 
Judges Book, before whom it is to be Trycd four - 
days before the Caule is to' be Tryed, the Plaintiff may 
enter a ne recipiatee in the Judges Book 3 that it may 
not beentred after | that to be Tryed at that time if 
. the Defendant plcafe. Hill. 22: Car. Br. For the 
Canſe ought to be entred in due time, that the Defen* 
dant may prepare for the Tryal 3 and be cannot-well till 
it be entred whether the Plaintiff will proceed of 


#0- 
Hf upon a Tryal to be had at the Bar, the Jury be 
not ready at the day to try the Cauſe, the Cauſe cans 
not be Trycd at the Bar any other day of that Term; 
without the conſent of both particsand a ſpecial rule 
of Court. Paſc.23. Car. B. r. For it would be too long; 
end tao cbarg able it may be, to keep the Witneſſes in” 
Town td anotber diy, and if they ſhould go ont "a 
Town, it might be too ſhort 4 time, and too yruch trow 
bleto bring them up again the ſame Terms 
' - The agttation of a: Cauſe in one Court, is no'caul 
© put off the Tryal of the ſame Caule depending it 
pother Court. + P.2ſc. 23+ Care Ber» For the 
hn ceedingl 
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T. the driwphild Attorney,” guy 
I  tredings of one*Court of Law, ought '0t to claſh with: 
_ the. proceedings of another Conrt 5 | but:it 18 not. ſo-be< 
twixt the Court5-of jaw andthe Chancery, as it is & 
; Court of equitys ©: 7 /. "14 off) | 
_ 1! TheKing may try his own cauſe in what Court he 
plcaſeth. Paſt. .23-)Car- B«r.. Tht# 38 by bis prerogan=: 
tive.3 for all Courts of Fuſtice are his Courts, and-it it 
wot reaſonable: he: ſhould be flreightned in his ebaice 
where the will proceed, but have liberty to- ſue. where 
he.pleaſctb. 2 % A a DIA UiyiT 
\(;Alocal matter generally, is not.to.be trycd ina. fo- 
reign County, but in the County, where the Cauſc;of 
AGtionariſeth,:,.Paſc 23+ Cars B.ir+: For there may 
the. beſt knowledge of the ntatter be bad, and it is alſ 
for the greater eoſe of the people; .and leſs charge}. yet 
ſometimes and upon. ſpecial reaſin it is otherways- 
1iiIf-one be committed to the Gaol for one Felony; 
yet the Juſtices may try bim for anotherFelony, fot . 
which he was not committed; -Trix- 23+ Cars B» r» By 
Bacon Juſtice. Vide antea Tit. Felany- 5v fi 
A. Decree in Chancery ſhall be.tryed by a Jury and 
not by it {elf, for-it is not a Record, but it is a De- 
eree recorded. Mich. 23+ Cars Bare, And there 78 
difference betwixt. a Record and a thing Recorded, for a 
-Y Record:is &'i Judgment or other adl done in a Court of 
BE Kicords.and Recorded there ut.the Chancery as #t is a 
Nl Cuarrt of equitys \44\H0t a Conrt of Retord, but an arbi= 
| Yiekry Court; althongh it be 2 Court of Record as touchs 
Yiu things agitated in the PettibaghOffices  _... 
Fi Although the Plaintiff afteryſlue joyued, and at 
Ye Alizes where the was to try his Caule, doenter a 
rexit, yet'he may try the cauſe at the next Adſzes 
alter if he pleaſe; for- the retraxis doth only 1x 
port; that he iticetids to forbear to try his Caule,; bge 


oat of wor 
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' Ide — andiif: hedo- not Tryit- at the next Af. | 
ſands after," thenithe Defendant may, if he will, try: | 
it by Proviſoz and3fche' Defendant do.not then'try, 1 
it by Proviſo, the Plaintiff may then give new' no»): 
rid of 2 Tryal 'to-the Defendant; 'and Try it atthe | 
next \Afhzes tollowinzl Mich. 232Gar- By r« . 

' Okethat'is not ſerved | with. proccls to. givehis 
Teſtimony at a'Ttyal, may-not be examined upon a 
b03realire\conctrnng any. matter which concerns the 
Tryal.- Mich. 23. Car. Br» For that is it-a- may 
ti tohumine binr ay u Witneſs in the.Cauſe, which onght 
Marti be, becauſe he" apptays not as's Witneſs. 4121 

4A Tryal'iat che'Bex ought nocto be.had for houſes 
bing within the'City'of Londox. | Mich-23, Car-Bon 
Fqr by their cuftohiv-they may bold Plea wy the 
Title of Free-bolds within the City wil 

If the Plaintifpive notice to! the Defendant that 
howill Try his/©aufethat Term; alttiough it be not 

Tiyedattheday appointed, yet he is nor. bounds F = 
give new notic&ot a-Tryal, it he Try: it any tiwt 
within that Tervi, ifor ne notices ſufficient f-fthc 
whole Term, an if-h& Try'it any day that Teal 
is well enough. "F6/:23.Car- Bop). 

+ According tb/the dlduſe of practiceinthis Cai 
there ought to be but'ten T'ryals ar the; Bar in Katt 
"Term. Paſe. 2:4>/Cari'B. re Becauſe: Tiyals at" 
"Buir-ave @ great bindravice to other baſiweſſos whichait 
"more proper for the Cort,” yet now; phey are. encrexſel 


F "$4 KS. 7, 4. As 


many times to Abnthilp the number 3 :fon Tryals: at #8 
-Bar are (mrs pon then-aniently they weres f 


thouzh they be move' thargable, yet are 'vhey more 5 


Femn and give better: Farr itoke #6 #ll parties; 6 
"orellitg! iy to be final then Tryals kad ati the Aſſizeni 
If there be warning, given tora-'Tryal, and: no 


go V7 
? ky 


© 
"ID 


wy /appeas Ftithedayy thirebbght do be 2 new narice 
glycnt wats WlliI't At another day» 


Paſc-244GareÞsts Br elſe the Prfendans cannct know 
mihothe Flamtaff, ilk Fry bis) Caruſo or whether: be 
will Try it or 894" 15, 42 443% boy1 fd 07: whit 
h-zFhe eouſent.gb theowner; of, theeLand; to:make 
ona Ejcctor to-Ery the; File afithedaandys goodit-it 
hc Ot plotbrrmuxt rm apgdaberijeſtor tocogt che 
Leſltz of thakandetihispolidlions;: Mich: 24-,Gers 
B.r. For there candreny ither inconpemiencytmiindls +l 
SA Try) atthebax; may pot birbad-by the conſent 
of the partitaovithelit leqve ofithe Courts! | Miche24» 

| Lari-Bore Forigbe.cGabrt Fd 91: bound. E.x Qthgio: io 
grant. a: Triyal tithe Bur; 1bmt it a0 inpbeir diſcretian'ts 
grout 34.07 12} i\grant it bl aud the parties may not prev 
ſume to impoſe things upou'the Cones. wltich thay may do, 
Pr #9t Un at hve in; Pleaſwregs! 1) 766L 233 24 tw11Þ A 
\\\In.a,Tryel bs; lbtradting of; Tithes in' an Aﬀtiom 
- grounded vppn the Statyte of 2.Ed- 6+ fac Plaintiff 

- +qught tirſk, ta began with. che, proot: of the yalug.of 
the Tithe, .bcfore: he. proceeds 9 ſhew. bis Title to 
them- Mich. 24-Car. Ber. For be muſt firſt prove there 
teere!Tithes, ad of Juch:a'vainetaben away; which is 
a#becuery grand: ef the dion, befate be canmakg : any 
Title 16 aboma, farncf.: tbere mere Subtrattion, pbere 
3s u0 canſe of Action: 10 ono hk 4 
woltisa wifttrysl for, a thing-t0: be. Trycd before a 

 tudge, who hajtyantereſian the-thing in queſtion, and 
tid acquet};orcantend pt the parties concerned. in the 

| (Tryal wall nothelp its Meubs- 2:45 Care B- re For ſuch 
®Iryal-gathot- be. freppoſedd to be indiffirent, for none 

-wagty to! a Judgear his own icauſe,.or in any canſe 

 Unlſereith His own dutereft 3+ ary ways concerneds 
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i arrmifaryatis ab Seat PF aſaitae 1 
rota void Tryal)towit, where there is yo'iflue joyrs | 
ied tÞ ber" Teak biSroſach-caſs chete mult be-a\x& 


plcader,\that themiatter 31) queſtion-+ may be: pubin: vs 
iluc to vs Mich. 24+ Car«Buy.' WH 
: Theday forla-Fryk) at the Bat oughtto be entred 
into the Clerks bbolviw the Office; viz the Clerk: of 
the Papers: \AMGoh-1549% B: S.' hid before it be ſo 
entped,” thert ought bt Ro "ns the Tryah 
a the day S——_ be- (poeniſely ted 

-. One that/dsa-privitedged yan al if this Court, 
ought Fare rtyex on 'priviledgvonly to; havea 
Tryalat the Bdrgranted untobim,:wheie cheTacle 
of:Land\ivin: alention) bat'thexe maſt-be dilficulty' 
the tmatterco be rryed; bricllo itmaſt be of pears: 
daes Milf: 1649:B a$'4 Feb. ME 

A Tryal at the Bar ought not tobe granted before 
the: Defendanchath pleadediand: hae be joyned: Mill. 
11649. B-S1. xy Feb- - Feb” 1656; '''For before this 
#be'cattſe' 3s note for s Tryal,,46# doth 4t: .ap- 
Pray-1 ther tht par NE cs to Proceedv6 wg 
On Mate" DOD LITE BEES WL /INR ATT Tre B77 

; Of + db Pats thaths Vier Twrenty TFeyals 
gratedto-be at rhe. Bar in Eyfter Feriny but :not's 

boveniPufe; 26503B1 8:1 Maji. \\Bub  Anvieely not: Fi 

Pots half the number. Vide anteai\"+ iv 

-Although the Deſcydant dogb tera Deva without 
Kuſſcient notice: giver into! hins of the Tryal;; ard 
hee be ©Tryal aceordingly; this Tryal i8' ng binid- 
ing wito the'Defeadant; but he (nay cif he plea) 
have a\new Tryab granted for \xyarit' of 'due-motias. || - 
*Puſe. 1650- B- $19 Ap "Fortbe Raer\of the Cave || 
are not ye*be broken by the conſent of rhe parties "amd 
# may be if he had ny an notice, he. might have © 


been 
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 (Begtwble to mak 6 better defence, though he nemgered 
hates Tropa wh ſuch pre ao then bd, 
/; By the ancient'praGice of the Court, a : Try- 


"azar the Bar.which arc had in Exfter Term,onght ro 
be Trycd a fortnight before the -end of the Term. 
Paſe. 16 50-(B, S. 1-;Maii. And the remainder of the 
Termwas to. be ſpext in matters of Law, and in other 
xr more: proper for the Court then the Tryal of 
* Chuſe®' 1 | | hh 
{Tu ancient times; there were wont to be Tryals in 
.Parliarnent .by Juries, but of latter times. no ſuch 
'Tryals have been.,, Paſe. 1650, B. S. 24 Maii. This 
was when: Parliaments were more frequently called, 
and ſate longer then of latter times they bave uſually 
done. | | 
.. The proſecutor in an information brought in this 
{Court, ought'to bring the cauſe to a Tryal at his own 
coſts, butin an Endictment which is ſolely at the 
"| fute ofthe King, he that is Endited muſt bring the 
| Cauſe to a Tryal at his own charges. Paſe. 1650. 
| ;B. S. 24 Maii., An information is preferred as well 
for the benefit Z the informer as the King, and there- 
fore it is reaſon be ſhould bring it to Tryal at his own 
"| charges, but an Endiftment is not ſo. | 
*"'| . It ata Trya] the Court do ſee that one of the par- 
ties is ſurpriſed, but not by any fault or laches of his 
gwn, but by ſome other caſualty, they may in their 
iſcretion put off the 'Tryal to another time, until 
[o party: ſurpriſed may be better provided for his 
..Fryal.,  Trine 1650+ 3 Julii. B. $. For thitis not 
todelay Juſtice, but to give time that clearer juſtice may 
\be done, and that ſuits may in more probability be put 
ito a concluſion, which upon Surpriſal is ſeldom ſeen. 
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and Falter Term: This was he ot of Babe. 
"#1 ſome ſpecial caſes, Tryal! Pte to he 
_ the Bar an Uificy ye? a4 Tririy'Te#hs, $0 prb- 
voir fame great] Poehler wBRÞ. oWd vehpwi 
bave bapned by deferringof Prob Vygis 1 0 
_ - ,The,Court of Chancery will not ſtay a Tryal at 

: Law by an injuiittion,” When the Pirtits are Thad 

© "forthe Tryal, and have experidtt'thicig Lofts for thi 
\Txyal; but after che Tryal they will graiit qr injub- 
"ion to ſtay Judgtment,if there bEequitty inthe caſt, 


\Paſe; 1652+ B. F. 
-., Itis not uſual to have ar Tryals at the Bar but i 
| Michaelmas Teri, and in" Eaſter Term; "except it be 
. on the Criminal ide, yet in ,exttagttinary Cas 1p 
| YA granted... 'For example; 4h a'Caſe of the 
ddy Jane Chandoig itt a Treſpaſs and' Eje&ment, 
When a Tryal pon” motion was printed in Trind 

_ Term, 1656, upon debate,” wherein Fhodward *: 
. ancient Clerk ot the Court affirmtd;, thit he rem 
bred two Tryals in a Trinity Tertn, '@. Nota,  ''\ 
. . .By Glyn Chief: Fuſtice, "Fine 36. If a Eauſt be 
. remaved-out of an inferiour Conrt , into this Court, it 
. ought to be Tryed the;ſame Term it 'is rornoved, that 
#be, party may not be delayed, for the Law dotb wot 4 

. Prove of Dilatory proceedings. * .. p 
. ByGlyn Chicf Taftice. Mich. 1658.4 Fury th 
panned to try an iſſue in one Connty, maytry A "k 


- 


2bat iSincident 20 the Tryal of that iſſue, thoungh'it' 

tn an:ther County, as if an Aflion of DeBt'be"br "4 

againſt an Heir, and be Pleads tiens per detcent, and 
_, {ut 15 joyned upon it, the Fury may enquire of aſſet? 


: 


7" atty Count y of England, 


the Accimpliſh'd Attorney. 549: 

«ByGlyn Chief Faiftice-' Mich, 1658. Inthe Caſe of 
; Bateman and others againft Sir Job Harvey. If x Try: 
: ab at the Bar be diredied out of the Chancery, and at 
6.0 the day the parties will not agree to have the Tryal go , 
t ont, this Court evill not compel them to it, for this Conrt 
e 


is not bound to enforce Orders made in Chancery. | 
If the Plaintiftinan Action of Treſpaſs and EjeR- ; 
 Y ment, do bring his cauſe to be Tryed at the Bar, he - 
t |  <annot compel the Detendant to confeſs theLeale, 
y Entry,and Ouſter 3 for the Tryal at the Bar was not 
© | granted in favour of the Defendant, but of the Plain- 
% tiff; but if the IQ&fendant bring the cauſe to be Try- 
b ed at the Bar, 'there he mult confeſs the Leaſe, Entry, 
and Ouſter,becauſe the Tryal was granted to be at the 
Bar in his favour. Paſe. 1652. B. $. And therefore 
it ſhall not be in his power to binder the Tryal for 
want of ſuch confeſſion. 

It a Cauſe be appointed tobe Tryed in one Term, 
and the Plaintitf doth not then proceed in his Tryal, 
but reſts for a year or more after, if he will after (© 
long time Try the Cauſe, he muſt give the Defendant 
a whole Terms notice before his Tryal. Paſc. 1652+ 
B. $. Becauſe by this long delay the Defendant might 
not think, be would ever try it, and ſo cannot in a ſhort 
time provide to make his defence. 

It a Tryal be had the latt day of a Term, Judgment 
*cannot be-entred upon that Verdict until the next 
'Ferm afterz for Judgments mult be given in the 

Term. By Rolle Chict Juſtine. 1652. B. S. Nor till 
the four firft days within the Term be paſſed, for ſo long 
time bath the Defendant by the Rules of the Court to 

\ſpeakin Arreſt of Fudgment. 

+ It was faid by Rolle Chief Juſtice, that the City of 
Briſtol will-not bring a matter to be tryed here at the 

: K 4. ; Bar, 
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Bar, no more then the City of London will- 16544 
B: $.- Becauſe it ſeems they have the like Priviledge' 
to Try the Trl of Free-holds within the'City,as Lons- 
don bath. . | C8400» 110 a net 

If at a Tryal at the Bar, ina Treſpaſs and Eject» 
ment, the Plaintiff and the Defendant do-conſent,that; 
the Jury ſhsl] have a view of the-Lands in queſtion, 
there can no. Tryal proceed in the Cauſe that Terme: 
By Rolle Chict Juſtices 1654+ B.S. Ir reſped of the. 
view to be made, and the ſcantneſs of time afterwards 
for the Tryal- | 
'- It is not uſual to grant a Tryal atghe Bar the ſame 
Term it is moved tor, but the next Term after, 

1654+ B. JS. Tet ſometimes upon ſpecial reaſons it is 
dones 

By Glyn . Chief Fuſtice. Upqn a mation for a nem 

Tryal, between Williams and Parrett. Paſc. 1656+ 
B. The Plaintiff is not bound to attend upon the 
Defendant at his Tryal, but may Try bis Cauſe when 
be will, if he have given due notice of the Tryal. 
By Glyn Chief Juſtice. Upon a motion for a new 
Tryal,between Askue aud Landy. Paſe. 1656+ B« $+ 
Although due notice ought to be given of a Tryal, before 
#he Tryal, yet if there be ſo many Cauſes to be Tryed 
on the day appointed, that that Canſe cannot he Tryeds 
yet the Plaintiff needs not give new notice, but the De- 
fendant mui attend till it can be Tryed but if due_ 
natice be uot given, the Court will grant a new Tryal 
on motzon aud proof thereof made. | 
A voluntary Affidavit made before a Maſicr of the 
Chancery,is not to be given in cvidence at a Tryal at 
the Bar. Paſe. 1655- For a Maſter of the Chancery 
hatb'not Authority t0 Adminiſter ſuch an Oath; and 
therefore if the party did (wear falſy, it is not perjtt 
(fn * up 
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we 4% be be endifled for ts, es Wes 
| jadice3 and therefore fuch Oatbs are of. a "even 
be given in evidence-. 
*f a Tryal behad, anda Verdi n gi given, 
the ſame iſſue may not. be Trycd- again by the Jury, 
"that Trycd it before. 1655 B. S. Fopis.is more then 
probable they will givethe ſame Verdidl again. Q.Ta- 
men,: For there may fall out to be better Evidenoe gir 
ven for bim againſt whom. the Verdi paſſed «2 the ſe» 
cond Tryal, then was. at the former, to. move them *q 
| find contrary to their former Verdith, 


: Traverſe» 


A Traverſe _ to-haye an inducement to maks 
it relate tq the foregoing matter, or elſe it is not 
| good and formal. | Mith. 22. Cay. B,r» For elſe i 
| cannot be known what is Traverſed thereby. 

; | .. If che Court ſhall change the venue, and lay it in 2 
County where the Cauſe of Action did not ariſc, the 

, party may Trayerſe the County if he pleaſe, by fay- 

, ing the cauſe of Action, it any þe, did ariſe in the 

p County of A. and conclude, and ſo draw the venge 

d }» by pleading with an abſque hoc, that the cauſe of 

i, | Action didariſe where the vere is laid.into the right 

r" 

Pr: 
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County where the cauſe of Action did ariſe. Trins 
| 23» Cay. B. re 
If one will take a Traverſe to a Declaration, he 
| ought to Traverle that part of it, the doing where- 
he of will make an end of the matter for which the 
at | -Plaintift declares, and then is the Traverſe good. 
ry | Poſe 24+ Cars Br. Elſe not, for it is to no purpoſes 
nd |} ++; Where the defendant hath given a particular anſwer 
in his Plea toall the material matters contained i ja 
4 | ſ 
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Poſes 21. Cure B, v\-Paſe. 1 648, BY 8: | For a Traverſe! 


3 the' affirming of one thing, and the denyal of another' 


_ if anſw ed;wha eedis there 
ron hi Ao 'n Te Fr of is doth pare, 


a 

oy be by Diſti and'a deſcent alleds Sed 
ina Declarztion. concerning the Title of Land, ft the 
 Traverfing of the Difſtiſin will make ari end of all- 
the'rmatter in" queſtion, there the Difſcilin j5to be 
Traverſcd, and not the deſcent 3, "this is tobe tmders 
ſtood in ſuch caſes where by ſuppoſition the party 
"comes to the eſtate 'by Diffcilin. Poſe. 24 Car. 
Br 

- Where the Deftndant hath confeſſed and avoided 
$1'the rhatter that is contained in the Declaration, 
thetc hz needs\not to take 2" Traverſe. Paſe. 24. 
Car-B.r- For aconfeſſing and 2v0iding is a full i” 
- Jer of the matter def and” ſo there needs no Tras 
verſe eofi it, or Bexyal of the thing. 


Title. 


- If there be 2n Inquiſition found, by which the 
King i is Intitled ento Lands, and the Inquiſition is 
*not-aufwered'nor Traverfed, the Lands found in the 
Inquiſition, ſhall be ſuppoſed to be in the hands of 
-the King. 21 Car-B. r. Becanſe there appears ily 
 #othe contraryto queſtion the Kings Title found byt 

Pquifition- 

a” one be admitted to Traverſe an Office, this &- 

miflion of the party to the Traverſe doth ſuppole'the 


" Title to be in him. 21 Car. B. r. Or elſe hebadm 
" 


 Canſe of Traverſes 


Fd 


che Pilar vrgithine he needs not to take a Fravetſes' ; 


| Tf inan Adﬀion of Treſpaſs and Ejement, nei- 
ther the Plaintiff nor the Defendant can make out a 
ood Title, then the party that hath had the moſt an« 
Ghine eſſion vf. the 'Lands im queſtion, 'ſhalt be 
Jadgedto have' theibeſt Title, 'Paſe.:23, Car: Bn 
 *Alith. 1649%'B. 8. Por an ancient poſſeſſion of Landes 
Ya of # grod Tilt to them,” where abexter Title 
hk bot ropes oo - 
- Inan Ahtion of Treſpaſs broaght for taking away 
of goods, the Plaintiff needsnot Rt forth his Titte 
to the goods, Pyſe, 23. Cur Be. re 'Forby the brink 
ins of the Attion, \and by the Declavation it is ſuppo= 
ſea that they. were 3 bis poſſeſſion, before the Defendant 
took, them away from-bim, and that poſſeſſion is Titte 
aye to maintain Attion, and fo be need not flt 
l» orth any particular Title. | 
þo by Hertha is made Ejccor to try the Title of Land, 
+ 8 45notbound to defend the Title of: the Land, antl 
- | therefore 1f he whoſe Title is truly concerned, wHl 
* not fave him/harmleſs if the Tryal ſhall paſs againſt 
\ him; hemay confeſsa Judgment.and fave himelt af + 
'the'trouble which otherwile may betal him by being 
-made Ejector. Mich. 1650. B. $. But he muſt firjt 
K'y acquaint him whoſe Title ts concerned, #bat be will a 
is Y it, andthor if it be done, be hath no cane to complaints 


of | | - Tenement- 


1 / 

| th ' 'A Tenement maybe ſaid to be any Howſe,Land,or 
 Y other ſuch like thing which is any way.held or poſſe 

al. ed; andit is a word of a very large and ambiguous 

neaning, and therefore not fit to be uſed to denomi- 

aw} nate or expreſs any thing which requires a particular 


| d&lcription, 21 Car. B+ re : 
18 Tipſtaffs 


_ 


Tief: 


| / TheCouttwill not grant an Crna againk 
anOfficer of the. Court for ai miſdemeanor comrit 
ted by him as an Officer of the Court 3 but one.of the 


"Tipltaffs which arc Officers. of this Court, called by - 


that name, by reaſon of a ttaff which they carty 
tipped with filver, is to bring himnto the Courts 27 
Car. B. 1... And they are in this regard inthe nature of 
Mefſengers or Firſoindns of .the Coutt- 
| If a Sheriftdo.commit'a niildemeanour in relation 
tothe Court\during his Office, and afterwards anew 
Sheriff iscle&ed, whereby the old Sheriff is out of 
his Offices the Court may.grant a Tipſtaff to the 
party injured, to bring him-in'to anſwer the miſde- 
nounfor being; out of his office,the Court cannot 
ine þim for his mildemeanour. Pauſe. 24+ Car. B. t. 
For he is only fineable as an Officer of the Court« 
- A Tipſtatf isto be granted for one that is in Log? 
dex or Weſtminſter, but if he be in the Country, ah 
\Attatchment is 'to be granted; direQed to the Sheriff 
of the County where the party\lives, and not a Tip- 
ſtaff, Hz: 22.. Car. Ber &f\ 23 Care & Paſc. 1656 
For the Tipflaffe are Officers. to. attend the Court, and 
are not therefore to be ſent out of Town- 
_ A Tipſtaff was granted to bring in one Cy, an At- 
torney of the Common Pleas, for refuſing to filea 
"Bail, accordihi to his promiſe made to an wo 
-of cis Court, ' Notae 


X reaſat 


'3"# ZIFF 
| F/ 


F An' intcatic of Treaſon if it can beproved by 
erciumſtances,, is: Treaſon in 'the &ye of the Laws 
Tom. 22: Cav: BY r-* And it is ſo, | #6 ſhew theo 
 weſ and greameſs of the offence of Treaſon, by rap 
ug the very intentzons of it, which'gre not p_— 
in other. efaxet criminal. 
j ia. 11 5t; * Times | 
' terothe Camdork not advly 8: a certain Time for 
the doing of a thing, nor is thereany certain timea- 
pieced upon, betweenthe partics for the doing. it\ 
, there the Law dotth-allow the party a convenient 
Fift\e for the doing of it.” ', Mich. 2/2. Car. B. r 
To wit, ſuch ar ſhall be adjudged reaſonable, for the 
Wingo" it withous" prejudice to bim that 31 t0 as 
, Ox (ty | wh 
A \ 1kri\ſorne caſes, one kath time during his life, forth 
if | Yoingof athing, if he be nor haſtened to do it by x6 
ſt of 'theepartyforwhomit isto be done; but if in 
© he be-taſtened by requeſt, then he is bound 
| 29oit in convenient T1 ime after Tach xequelt mades 
ERIN 22. Cart. G6 } 


At a1): KoV 2 V >» Jrio2 cit pſ1 {18 
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en 169: 'S "0 O1 W037! "Trop »- * 
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x) Y 1:74 AQtion of Yrelpals 5s & &renie;i doth le foe 
I fitmthac hath che poſton of goods or of a houſe or 
Lands, if he be'difturbed in his poſſeſſion. Mich. 22- 
. B. r. For thete diſturbance beſides the -pripats 
done unto bin thereby, is alſo s breach « ie 


Pri peaces 


ſath 


> we ' LACIE, Us PUgre 3 Or, 
If goods be taken by the Sheriff in Execution, 
and the goods be reſcued; 'outfof his hands, an Acti- 
on of Treſpaſs lies againſt him that did reſcue the} 
gdods | Hill. 22 Cars Buri vis By the Sheriffs: or by 
ahe party atwhoſe-ſuit they were taken. and the arty 
Amay be endiiedfon 2 reſcant alfs,atthe ſuit v} the. King 
for diſturbing the peace and \binditivig the Exeentiqnof 
the Law, to:theprejudice of \hitpeople andthe Gyoertt: 
ment eſtabliſhed. AGUA: 1 vitae uh 
One Acion of Treſpaſs may be brought for a 
Treſpaſs committed in-Lands which lye in ſeveral 
Towns or Vills. Paſc. 23- Car. B.-r. £0 that thoſe. 
Kills dolye inone and; the ſaw County: for 1elſepbey 
 <aunort receive oue Tryal, inrefſpeiktivey being loagh eatr 
ſet of attiongthe wenuc; muſt come prone the ſevers! Kowu 
ties where:the'Freſpaſſes merd\domes!> 1 | 1 9150) 
.» An Action: of\Freſpaſs: dath lye'.fori'a Parſgn;Þ 
Saint him that. doth take away hisTiches: atfiexchy 
gre {ct-forth, Paſes 23- Cate. Þ re For efi terithey ap 
ſet forth, the Parſon hath a property in Law in they 
although thi:Parſan newer had! an atiual poſſeſſion of 
them, but if they-were never ſee fatth,b2 tarnot paut dl 
Aion of Treſpaſs for them fot abe jincertainty of ibg 
ibat 142y bring, bs Atiau upon the: Statute of 2 
d® recover the thsHble pelne of themeoi nyc iz: 110þ 0, 
It divers Actions of Treſpaſy .ke bxovght fora || -- 
and the ſame cauſe, with an intent only to vex the Þ , 
Dctendant, it the Coprt be gnoved in it, and proof " 
. . thereof made by Afﬀidavit, the Court will order the 
Plaintiff ts, jpgaallhs. Actions Into one, if itany | 
be convenienly-done. P aſi 123+ Carts B.re ; For ff . 
«Fuedges of the Law do nat favour writ vexations of 8 Nl i 
eFeople wider 3 pretence.of doing. juftices 1 1 P '$ 


0 \if 
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w 


the Acennphiſs d Attorney: 89} 


edo.cazry angther w into tek 
how wh BE AS, Other by 
| into, & houſe, is the, Trelpaſſo Cſs third p 
lin and not he who is, Hare dd 


bk 
| Tide. WET, bit [only Tat the Fj to _ bg 
Ire ſpaſ: 51S Gone, 15 not with ont re 
| a, perſon or goods be reſcued out f the hands 
of e Sheriff, which he bath caken in Executlon by 
Vs je of his Ofhice, it is at che cleRign, of the She- 
ritt to bring an ion upon.the Caſe, or an Action 
of, Tec(paſs vi & armzs, againlt, hin bhat made the 
relcous. Hill. 23- Car» B- x: Far: the. Sheriff i £9 ax 
| ſwerablevin Law to anſwer the good taken in Executi: 
on and 'it is therefore. jr be ſhould bave au 
\ Allion againſt him that reſcued them, to 'recover the 


lare omitting, the words 34.& armisy but if 


value of them... | 
{It ope bring 4 meer, ;Ation ng heals, he 1 BY 


dexlare that the Ts (pals. was commitged yz & ar mips 
 Mach« 24+ . Care Byre, ior an oem, Treſpaſe garh 
-iinply breach of the pegce, and a CAPIAKUT 38 -20 be ex 
(ttediint the Judgment againſt the Toe ofſer for Bi fog 
\toghe\King 3 but in 4 Afton «porghe aſe it A ag pal wy 
Diſcs for there the udgment, 3 z,.th #. 
ſhall pay ſuch Damages ai the Plaintiff is Dy 
 hyabetakepe of them, aud be in milcrigordia- 
"via;Txelpaſſes. of ſeveral natures cannot belaid toge- 
- ther in one Action. Mich. 24+ Care bore, Becauſe they 


cont be jjurly Tryed. pen 


w—— SEE SVRCTRrEAEARSRCCz©” 


| Adon be a. bare. Adjon of Trelpaly,, there he, mult | 


4+ £& A E 5 I 
tis r NY : — T7 
, 4 o 


REEF 4 


gab whey; '0), 


_ reco of Lands i AGiorl of * 
"7 pentorn mg wat coed 


7 7 
"8 z j 


a 


ati AQivii' of 7 tos inſt he Defendane,. 


trean'profits of the Land," So it was held'in 
th cafe berwch W3lmot and” bldes. Trin. 1652: 


B.S, The mean vofits are feb Jr firs of the Land 


at did grow dutebetwixt the t be bring nging, the 
Aftion and the time of the recivery”;, but more be fall 
Alot recover 3 for he be more damviifyed;it was bis own 
fault that be brought bis Attion yo ſooner. + 

An Action doth ye at: the Common Law, toi the 
perſon for rakitig day. of Tithes after they are ſeve- 
red from” the Land. _ Mich. 24: Car. Bir. | To wit, 

aint the oecup oper of the Land.” O. Tamen: Fir it 

Fn before the Statute of '2 E4:" the fixth, the Parſon 
bad only remedy for ye 4 Tithes in ' the Spiriewey 
Conrt« | 
OO 45 uy z*\ 3 Tater We 


boy at, the Bar, if FR Jury do not aps 
ry ok: cannot rant a' Tales de 'eircum- 


Fantibus, but'the Eourtupoi{ x thotion will grant'a 
#ler retarnablein ſome corivenitent time the fare 
Fer to try the'thiiſe;” Mith.'25; Car-B.r. 1650: Bot. 
Por the Statute dith not extertd £9 'Tryals at the Bay, 
which did enable the nog of a Tales. 4 Tales dr'vit- 
cumftantibus, are. ſo ma Perſons which are returned 17 
Jerve on Furier at 'rbe Aſſizes,” th ſupply the May if 
thoſe that did wot" appear upvir Particular Firries. So: 
The Statute, tv 
A Corporation Court cantiot' grarit a Tales. "Puſh 
"23> Car. B. tr "For the Statute doth not extend wid 
\Corporarions: '"'Scethe Statute, * 
A Tales is not to be granted where the whole at 


j 


the Actonipliſivd Atoriey, 53g 
iy or Jury, is challenged for want of Hundredets, 
but in ſuch caſe the whole panel, it thechallenge be 
made good, is to be quaſhed, and a new Jury is to be 
returned. Mich. 1650. B. S. For aTalcs conſiſts buz 
4 ſome perſons to ſupply the places of ſuch of the Fu 
ors as waited, of the number of twelve , and is not to 
make a new Fury. Sce the Statute. a a. 
- It the Sheritt take Bail of one for his appearance 
who is not Bailable by Law, aud return a cepi corpus 
thereupon , although the party do. not appear, an 
Action doth not lie againſt the Sheriff for a falſe re- 
turn 3 but the Plaintitf mult proceed againſt the Shes 
ritt by way of amercements. Mich. 1650. B. $. 26, 
Nov. For in regard that the Sberiff onght not ta have 
taken Bail, though be have taken it , yet it ſhall be ac« 
tunnted ut if be had not taken Bail, and as if no veturi 
bad been made thereupon» Qs: | 


Terms. 


The Iſſue Terms, are Hillary Term and Trinity 
Term only, the other two Terms are not fo called, 
'and the Ihe Terms are ſo called, becauſe in them'are 
the Ifſhes joyned and made up, which are to be tryed 
at the Lent Afſizes, and the Summer Aﬀſizes which do 
immediately and reſpetively follow them. Hill. 2.2: 


Car. B. r: I 

| | 1+ Efſoighe. ? 

. The four days in 2. Exception ( Hill. 22« 

Term arcthe day of,” 3. Afpearance- > 7" B. re 
4+ Return. | | 

All the Term'in conttruction of Law isaccounted 

but ane day, arid therefore a Plea that is put” in the 

kftday of @ Terr , isa Plea of the firſt day of the 

y Ll Term; 


38 The Prafiical Regiſters; Or, 
erm, & fic e contra». as to fome purpoſes. Trin. 23s 
Car. Br. Micb. 1649. B. S. Wt 1s 5 
. ,, The Terms is faid to begin upon the firſt Efſoigne 
day, which is three days before the Courts of Juſtice 
do-fit, wy not at the firſt day of ſitting of -the 
Courts. Trin. 24+ Car. B.r. Becauſe ſome buſineſſes 
of that Term do begin at that time, and then one of the 
des doth ſit in Court to take the Eſſoigns. 


The fame ay of the week that Michaelmas Term | 


doth end, the {ame day Hillary Term doth always 
begin. By Woodward Clerk of the Court. Hill. 24» 
Care Be. re 

"— Toft and Croft. 


' ATott is a place where an old houſe did. former- 
ly ſtand, and it alſo fignifies a decayed houſe not in- 
habited. Paſce 23. Car. Bs r- 

A Croft is a {mall picce or cloſe of Land encloſed, 
that lizs near a dwcelling-houſe. Paſe. 23- Cars B-r- 


Trover and Converſion. 


Where the Trover of goods is in one County, and 
the Conyerion is in another County , tlie Action 
brought for theſe goods may be laid in the County 
where the Converhzon was for the Converhion of 
the goods is the chief cauſe of the Action. Paſc. 23! 
Car. B.r. For the .ddion is called a Trover and Cot 
verſion, and not a Trover only, and the Aftion is brought, 
as well for the Defendants converting of the goods to by 
ow# uſe, s for the finding and detaining of them- 

; Twocauſcs of Action for a Troyer ayd a Conver- 

ſion cannot be joyned in one Action. Trine 23» Gan 

B. r«,. Becauſe the cauſcs of Afiion are for ſeverd 
Dp. oh goodh 


"36: 


| the dccomplifh 4 Attortey. $38 | 
#oods, and it may be the Trovers and Converſions were 


\ at ſeveral times and places. 


An Adon of Trover and Converſion may be 


hrought for goods, although the goods for which the 


'Adion is brought, do cotne into the poſſefſion of the 
Plaintiff chat brings the Aion before the Aion 
brought. Pafes 1651: 22- Ap. B. S. For the coming 
- the goods into his paſſeFion before the bringing of the 

Attion for them, doth not Prrge the wrong, or make I's 
tfattion for that which was done to the Plaintiff, by 
the finding and detaining the goods, and ſo be hath jtill 
cauſe of Action, although bis damages may nos be very 


preat, in regard be bath bisgoods again. 


Truft. 


The Ch airy will compel one to perform a Truſt 
which he hath taken upon him , except it be a Fruſt 
taken upon him for the benefit of an Alien Paſe. 23» 
Car. B. r. For to compel that might (in many caſes ) 


prove prejudicial to the Common-wealth, and repugnant 


to the Common Law , which neither Law nor Equity 
ought fo compel. 

The way of making Conveyances by way of Trutff, 
was invented to evade the Statute of uſes. Paſe. 23+ 
Car. Br. And is not ſo much favoured in Law as 
Plain and direft Conveyances of Eſtates. 

Ceſtny que trult, cannot take the profits of the Land 
{etled by the Truſt, but hath only his remedy for 
them in equity, for "the Eftate in Law in the Land is 
only inthe party that hath the Truſt. Trin. 23+ Care 
B. ro. Aud the Law takes no notice of the Truſt, &c« 


[i 1 2 Temnre, 
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Tenure: 


_ Lands which are granted by the King, to hold of 
him of his Mannor of Eaſt-Greenwich in Kent, inca- 
tte, is a Tenure in Socage, and the words in capite 

28 the grant are void. Trin- 23: Car. B.r. For theſe 

words in capite are reÞugyant to the Tenure created by 

She Grant 3 for all Lanas that bold of that Mannor are 

beld in Socages 

Tender. 


A Tender of Rent to fave the forfeiture of a Leaſe, 
ought to be a Tender of the whole Reut, due at the 
time of the Tender, without any deduction of Taxes 
or other payments. Trin. 23- Car. B'r» Becauſe there 
w45 10 notice taken of ſuch deduttions to be made at the 
time of the Covenant made 3 for the Leſſee covenants to 
pay thewbole Rent. 

Tithes. 


The. Rector of a Church ſhall be accounted the 
Proprietor of the Tithes of that Pariſh, to which the 
Church doth belong, if the contrary be not ſhewed. 
Trin. 24 Cats B. r. Becauſe moſt RefGors are ſotbough 
ſome. be not. TRE —_—_ 

Tithes of Land which do not lic in any Pariſh, do 
properly belong to the King. ' Mich. 24+ Car. B- rs 
For that which no Subjed can juſtly claim, is the Kings 
45 Lord Paramount. 0 | 

Lands which lie in a Foreſt, and are in the hands: 
of the King, are free from paying of Tithes, although 
they do lic within ſome Parith 3 but if they be dif 
forcited, and come into the hands of another , the 
oug 


the Accompliſh'd Attorney. 533 
' ought by the Common Law to pay'Tithes:- for the - 
-not paying of Tithes for them, whilſt they were 'm 


the Kings hands, and were Forcſt Lands, is but an. . 


immunity for the time , and not an abſolute diſ- 
charge. Mich. 24. Car. B.r. 

Tithes are not due to be paid Fwre Dipino, but per 
egem terre , {o held by the Court, agreeing with 
F- Seldons Hiſtory of Tithes, Mich. 1649» B.$. | 

If Lands paid no Tithes before the Statute of E46. 
or but very inconſiderable Tithes, and afterwards the 
Lands for which the Tithes were paid, are impro- 
ved by the owner , he ſhall only pay the accuſtomed 
Tithes -paid for them before the improvement of | 
them, to wit, ſuch Tiches as were paid for them for 
the ſeven laſt years immediately preceding the im- 
provement z but if no Tithes at all were paid tor 
them befere the improvement, no Tithes ſhall be 
paid for them after the improvement, 1650. B. S. 
For the improvement of Land net titheable by Law, 
cannot make it titheable, for this were to alter the 


Law. 


l——_— 


Venue and Venire Facias- 


TN tranfitozy actions the Plaintiff after the Ef- 
ſoigne day of the ſubſequent TernMfter the ap» 
-pearance ſþall not alter bis own Uenue, though be 
* would pay coſts oz gibe imparlance. Per Magittrum 
 Liveſey, &c. P. 21. Car, 2. R, 


A Venire Facias ought to. be de aliquo vicinets, that 


-15, neighbourhogd 3 and therefore if the Writ of Ve. 


aire do ſay Venire Facias homines burgi , it is not a 
00d Venire, for it ought As Venire Facis bomines 
I L1 3 de 


4 <a "943 The Profiical R epiſter z Or, 


- de bargo- 21. Car. B. r. ©. Differentiam inter of 
and from. It ſeems homines burgi may be any pcr- 
whatſoever that live in. a Borough or Corporation, 
- and that homines de Burgo is meant ſuch men only 
that are not only Irhabitants vhere, but are alſo mein-* 
ber 3.00 free-men of the Borough or Corporation. 
i Wf a ſpecial Verdict be imperfedt in 'matter of ſub- 
ſancez there muſt bea new Venire, that there may be 
-a new Verdict found, becauſe the ill Verdict dothnot 
give the Court power to judge of the matter in Law; 
and ſoit is alſo if a demurrer upon an evidence be 
not good. By Rolle. Mich. 22. Car. B. r. & Trine 23» 
Car. B.r. Q- For if the demurrey be not well joyned, 
the matter in Law i queſtion can never come in que- 
flion. © ©. | . | 
'* Upon a day given upon a rule to ſhew cauſe why 
a new Vexire ſhould not be granted , it was moved 
that the Veaze might alſo be changed, but denied z 
for by Glyn Chict Juſtice, this would be 'to make a 
new retort, and not. to try the only ifſuc,as the Court 
did intend. In the Caſe of Stxdder Plaintiff and 
E!liſtou Defendant in a Troyer and Converlion. Hill. 
1655 23- Jane B. $. | | 
* A Venire Facias that is filed, cannot be altered 
without the conſent of the parties. Mich. 22 Car-B.r. 
For the filing of it doth make it a Record, to which 
the parties M- bound to ftand. © | | 
' 'In an Action of Treſpaſs and Ej<&ment, the Ve-, 
#re ought to be from the Vill or Hamlet , where the 
Lands in queſtion do he 3 and it theLands he in no 
-Vill or Hamlet, the Vere ought tobe de corpore Cor 
mitatus,that is, from the body of the County. Mich» 
22. Car. Þ.r. For where a more particular place moy 
not be fora, 'a more gencral: muſt ferve the turns, "_ 
EE 6 "oa R | * k © : $4 , 't r 


«the Aetompliſid Anormey. 549) 


ther then the rg ſhould not come to 2 tryal, and ſ0'be 
a failure of Fuſtice. 

The Judges may alter the Venne from the place 
whence by the Law it onght otherwiſe to be, it they 
believe there cannot be an indifferent: tryal' in the 
County where the Vexue was hrlt laid. Mich. 22s 


. Car. Br. By reaſon of the great power that one party 


bath in the County, or for ſome uthey canſe > for the 
Tudges are bound, as mu:b as inthem lies, to ſee that 
equal Juſtice be done bctwixt all parties. 
"Where the Vexze cannot be trom a ill, Hamlet, 
or lieu conus, there it may be de corporeComitatus. Mich: 
22: Car B. r» For if it might uot be ſo, the cauſe could 
not be tryed, and 5 there would be a failure of Juſtice, 
which the Law will not permit , if it may be helped 
without injuſtice. | 

A liei coms, is a Caſtle, Mannor, or other noto- 
rious place well known , and generally taken notice 
of by thoſe that dwell about it, and not a Cloſe or 
Paſture ground, or ſuch like place of no.repute. Mich» 
22- Car. B. r. Which may be known or not be known 
of thoſe that inhabit near it: | 

In all cafes where there is to be aſpecial Jury;there 
the Venire Facias muſt be ſpecial, Mich. 22+ Car. B- r- 
For ordinary forms are not applicable to extraordinary 

roceedings- 

It the matter to be tryed be within divers places 
inone and the {ame County, the Venire ſhaff be gene- 
xal ; but if the matter be in divers Counties, there 


. the Venire ought to be ſpecial. Mich. 22. Cars B, x. 


For. the general farm of a Venire doth nog warrant to 


"return a Fury in one cauſe out of divers Counties 3 but 


mnſuch caſes to. prevent the ſzilure of Fuſtice, the Court 
"bath power to vary from the old forms, and to dived 


"fach 2 ſpecial Venue, Ll 4 Where 
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'. Where a certain place cannot be known whence 
the Venze ſhould be, the Venxe is to be de corpore c0- 
. mitatas, and (© it is where a cuſtom of the County is 
to be tryed ;, for the cuſtom runs through the whole 
County. Hall. 22. Car. B.r. And therefore may be 
indifferently tryed by Turors returned from any part f. 
the County, | "Th Fay 7 
© Afault ina Penire is helped after a Verdict by the * 
Statute of Feofails 3 but where the Venire is wholly 
inſuthcient, it is got helped } for it is all one as if 
there wereno Venire, the Gate extends not to ſuch 
Venires. Hill. 22+ Cay. B.r. Sce the Statute. 

After a Plea pleaded , and an iſſue joyned in- the 
cauſe, the Vexze cannot be altered, except th partics 
coulcnt tot 3 for by the pleading and joyning in 
the iſſue, both parties did implycdly agree to the Ve- 
mue as it was Jaid. Flill. 22. Car. Br» Paſ. 24+ Car- 
= OXY TE | 

If the Vere be laid in a foreign County, and the 
parties proceed to iſſue in the cauſe , the Court will 
not change the Venue afterwards, althqugh the De- 
fencant would try. the iſſue afterwards by proviſo, 
'Paſi. 23. Cr. B. r. For the tryal by proviſo muſt be 
hore the old iſſue, andthe pleadings are not to be al- 
$crcd. | | Ss 

Where the Verdict is impertc&t, ſo that Judgment 
cannot be givenupon it, there muſt'be a new Yenire 
to 'try Ke: caule de nova: Mich. 23. Car. B.r, Far 
the former tryal if ta no purpoſe, becauſe Judgment cat 
not be given upon it , and ſo the Plaintiff bath not the 


effeft of bis Suit. * 

'- Tfa mattcr in Law be depending undetermined, 
. and an iſſue alſo joyncd in the caul;, there mult bea 
 Ipeclal Penire awarded, tam ad tryatdum exitum 


ga 
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g44m; &c. Hill. 23. Car. B. r- As well ta try the 
Te, 4 to find the damages both upon the iſſue, and wþou 
the matter put in Judgment of the Court, if Judgment 
ſhall be given for the Plaintiff” _ 
It is not neceſflary to enter the Venire Facias before 
fre : Tye, but the Plaintiffs Attorney ought: to-give 
Copy of it unto the Nfendants Actorney before the 
= if he deſire it 3 and after the tryal it may be 
entred. Paſcs 2.4 Car. B- r. That the Defendant may 
Þ: | confi der of it, whether it be according. to Law. 
| A Venire de vicineto Civitatis, is good without 
naming of the Paxiſh within the City, out of which 
| the Jurors are ſummoned, and ſc was it faid tobe ad- 
5 judged in Gavell and Gippoes Caſe, 10. Facob-.con- 
N trary to the Book of 5. H. 5. For @ City may bave 
- but one Pariſh in it, and it is ſaid it ſhall be intended to 


Fe bave no more Pariſhes then one, except the contrary be 
ſhewed. / 
1e The party that will move to have the Venue chan- 


Il gd, he mult move for it the fame Term the Declara- 
"_ tion is delivered, if it be delivercd above cight days 
0, before the Term ends to the Defendants Attorney, ; 3 
be Y but if there is not eight days: of the Term tay come 
ul when it is delivered, it may be moved the next Term 
| 2g the Action is brought, betore the Rules for An- 
wer are out. Trin 23+ Car. Br» For that is the pro- 

ire Y per time to plead and joyn iſſue- 
Fo | - This Court ought not to change the Venue,ſo that 
an | by it the cauſe cannot be tryed within the JurildiQi- 
the Y . on of the Court. Trin. 23. Car. B-r. For that 1s to 
'Y ouſt themſelves of their ,own jurigdithon, and it may he 
to the prejudice of. the Plaintiff that laid bis Aftion 

eres 

/* If the Defendant will moye to change the Vuze, 


> 


+ | Y 
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he muſt make oath that the caufe of Action, if any 
be, did arife in the County where he would have the 
Fenxe laid, and not -in the County where the Plain- 
tiff hath laid his uGtion 3 and the Defendants Attors 
ney or his Clerk muſt make oath when he received 
the Plaintiffs Declaration, that the Court may not 
be changed contrary to the rules before mentioned. 
Fi. 23* Car. B. 7. | , 
© 'Wherean AQtion is bronght for a real thing which 
is called a real Action, the Venne ought to be laid in 
that County where the thing is for which the Aﬀion 
Is brought. FI. 23. Car. B.r. Becayſe it is local, 
and only tryable there, and is not tranſitory, which may 
be in any County. 

The Court will not change the Veawe in an Aion 
brought upon an obligation at the praycr of the De- 
fendant. Fill. 23. Car. B. r. Becauſe the Ation i 
perſonal and tranſitory, and it is at the eleftion of the 
party to lay'it where bepleaſeth \ yet the rules of Court 
for the laying of perfonal and tranſitory Aions, hare 
#ot been very conftant of later times, but the Courts do 
v2ry 4s they ſee cauſe. | 

A Judgment given in an inferior Court, was rever- 
ſed here by a Writ of Error, becauſe the Venire was 
PFenire Facias, &c. and not at large. Hill. 1650. B.$ 
But ſuch a Venire ix the Common Pleas is good : For 
the conſtant courſe there , i to cuter the Venire briefly, Y 1 
with an &c. but inferior Courts muſt not vary from }| 
their uſual forms. 
' The Defendant may move to alter the Venue, al- Þ « 
though the Plaintiffs Declaration be not pert. I 1 
"Mich. 1650». 25. Ot. B. $8. For though it be not per« 
fed wn all things, yet it maybe ſo perfedt, that be uns 
derfiands where the Venue 35 laid, and that is enough 

: | 6 
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fo ground # motion upon ty alter it, if it be 12id where 
3t onghynot to be. = 
In an Action of Dcht brought for Rent due for 
. Land, the Venue may not be laid out" of! the County 
where the Land lies for which the Rent is due : for 
the Action is a local Aion, ratione"terre, out of 
which the Rent is iſſuing, and is not tranfitory. Hit. 
1650. Be S. 29. Fan. Q:' For this #contrary to the 
praftice and many Caſes adjudged 3 for the Adtion is 
brought upon the Demiſe, which may 's well be tryed 
where the Leaſe was ſealed, as where the Land; for its 
not fr, deliver a Leaſe for  Laxds npon the 

ah | | | 

. A Venue cannot be laid in Wales in a tranhtory 
Action, the Cauſe whereof did ariſe in England 3 be 
cauſe this would be to remove the Cauſe to be tryed 
out of the juriſdi&tion of the Court , and then this 
Court can give no Judgment in it. Trix- 23+ Car-B-re 
And ſo the Tryal would be fruithſr. = 

' The Venze cannet be changed after the Defendant 
hath pleaded, although the Plaintiff have amended 
his Declaration in a principal and material part of it, 
after the Defendant did put in his Plea , and though 
the Defendant do imparle by reafon of that amend- 
ment, for all this makes it not a new Declaration. 
1650-B. FS. And the Defendant bath taken advan- 
tage of the amendment by hs imparlance to it, whereas 
otherwiſe he ought to þxve pleated. 

A Venire out of an interiox Court ought to run 
thus Ideo preceptum ft per eandem Curiam. Hill. 
1649. B. S. 30. an. | 

In the Cafe of one Studder and Ellifton in a Tro- 
ver and Converhon, upon a rule formerly made to 
ſhew caule why a Venire de novo ſhould not be grant- 
"LEES + 7% SS od, 


We J 
- 
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ed,and no cauſe ſhewed, it was moved that the Veuwe 
might be altered. But Glyn Chief Juſtice anſwered, it - 
cannot be, for this would be to make a new Record, 
but take a Venjre de novo. Hill. 1 655: B. $. 
. It is not neceſſary to inſert the Names of the Ju- 
-yors in the Venire Facias, although it was the ancient 
courſe to do its Q. Hill. 1649: B. 8. 4. Feb. $0 that 
arcient forms may be altered. upon good reaſon, elſe 
.Wot> . ' | | 
: Wherethe Declaration is good, but the Plea is uns 
certain, and yet an Iſſue is joyned and tryed upon it, 
this isa miſ-tryal 3 for there can be no Judgment gi- 
ven upon it, for there was no good Iflue joyned, be- 
£caufe the Plea was uncertain ; and therctore there 
mul} be a Repleader to bring the mitter in queſtion, 
and anew Venire to ſummon another Jury to try the 
Caule again. Hill. 1649+ B. $. 8. Feb.. 

A Venire Facias 1s often.imes returned befoxe the 
Plea be entred, and yet it is well enough. Pauſe. 1650. 
B-S. 24. Maii, For the Ples is a Plea before it #4 en- 
tred, fo that there is an Iſue to be tryed, which is a ſufz 
ficient Warrant for awarding and returning of the Ve- 
nire 3 the Plea #4 the aft of the Defendant , and the 
Extry of it #s only the aft of the Clerk, 
 AVenuersnot tobe changed inan Adion of Debt 
brought-for Rent, ox upon an Obligation, or in an 
Adion of Covcnant, or in an Acjon of Accompt. 
Trin. 1650, B. S. 26. Junii. Mich. 1650. B. $, 
23. Nov.' Becauſe they are tranſitory Altions, Q. 

The Venire ought to be delivered to the Sherifh, 
four days before the return of it, if the Jury do dwell 
forty miles off; and eight days, if they dwell further 
off then forty miles from the place where the tryal is 
to be. Paſe. 1651. B.S. 13. Miii. That be "_ 

| 2ve 
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have convenient time to ſummon them”, and they to ap» 
pear after the ſummons. © | IT 

If the Defendant do move to change the Venue up» 
on Athdavit made, that the cauſe of Action , it any 
be, did ariſe either in Kent or Surrey (tor example) 
and not in Loxdoy, where the Action is laid, . the 


' Plaintiff ſhall have his eleion, to lay his Adion ci> 


ther in Kent or in Surrey, upon giving the Defendant 
notice, in which of them he will lay it, but ſhall nof 
lay it in London« +1651. B. $. 

The Attorneys are {worn, not to lay perfonal Ax 


ions in foreign Counties, but in the Counties where 


the cauſes of them did ariſe ; and the Statute doth 
alſo prohibit it 3 for the laying them in foreiga 
Counties, doth put the people to charge tor motions 
to alter the Venzes into'their proper;Countics 3 2nd 
therefore it is fit the Attorneys ſhould obſerve it. By 
Rolle. 1 650+ B. S. . But 4 yet the pradfice berein is wy 
ſetled and inconftant : And it may be it is 'uos ſctled, 
becauſe there might great inconveniencies: grow by ſet+ 
ling of it, and tying up the bands of the Caurt; from dex 
ng that which the cxigency of the caſe may requite in 
ſome ſpecial caſes. Tm 
| }, erdith 


- If there be ſeveral <jeors of ſeveral parcels. of 
Land mentioned ina Lealſc of EjeFment, the Jury 
ought to tind this matter eſpecially. Hxl. 21+ Cars 
B. x. - For they onght to find matters of fadl 4s in right 


\ they are, and bere is not one Ejement, but divers- 


A Verdi& which is found againit a Record , is a 
yoid Verdi&. Hzll. 21. Car. B. r. For:@Record #4 of 
8 higher nature, and more credit 4 to be given unte 18 
then uyto a Verdi, and the Record which proves it 


ſelf, 


F far, ath prove 'that the. Verdi i falſe: (487) 
a If a Verdi may be any ways confttued , tormake 
| ſta good Verdict, there ought not to be rnade a con- 
Aruction of it, to deſtroy it aud make it void; Hilk. 
21. Car. B.'v. For the Law delights in the preſerves 
ton of things, and to make the beſt conſtruion of them, 
and would tbt have things to be done in vain, nor cox- 
firne thets to be ſo done-where 4- better conftruftion may 
#eaſonably'be mades | 
The Court will not take a Verdi& by default, ex- 
eepe the Plaintiffs Councel do pray it. - Hill; 21 Car. 
Bins For the Plaintiff may chuſe whether be will take 
the Verdi ir 26; and therefore the Court will not take 
3 except be defive it. | 
If the Plaintitf doth fail in proving of his Iſſae, the 
verdi& ought to be found tor the Defendant 3 ex- 
Cept-the Jury do know of their own knowledge,that 
the Defendantis guilty. Hil 23. Car. B. ry. So that 
the Fury Horſo tyed np by the evidence, that they muſt 
. always give their Verdidt according to it + For a mans 
own knowledge is the beſt proof of things. | 
»« If -one of-a: Jury that found a Verdict, were out- 
lawed at the time when the Verdict was found, the 
Verdict is not good , -but'may be reverſed by error. 
Hill. 21+ Car. B.r. For an outlawed perſin is out of 
the proteftion"of the Law, and is debarred from inter- 
vied/ing with any Civil affairs, as a perſon excommunt 
cated is from participating in Divine Ordinances, al 
#8 uot bonus & legalis homo, a4 every fury-man ought 
fo be. £ p \ F 
If a Verdict be-found for thePlaintiff, and He will 
"not enter its if the-Defendant: move the Court init 
they: will::\compel- him to- enter it : and fo it bp: 
where the" Plaintiff doth -refule' to enter +a Verdicy / 


= 5. f, 0, ; by Re maS Led SS. 


foul 


found for him, upon the executing of a'Writ of cn- 
quiry of Damages. Mich. 22. Car. B-r. For the 
Plaintiff ought to reſt (atisfied with what the Law 
gives him, or elſe there would be no end of Suits : Or 
the Defendant may enter it himſelf, if the Plaintiff will 


not, to prevent further trouble which may happen unto 


 - | - bins by the not entring of it. 

F A Declaration that is not good, is in many caſes 
/ | helped after a Verdi, by the Statute of Feof ales; but 

where the Declaration doth not make it appear that 

the Plaintiff had ſome cauſe of Action to warrant 

his Declaration, or where ſome material and eſſential 

Y | part of the Declaration is omitted, ſich Declarations 

E || arc not Iped by the Statute. Ach. 22+ Car- B. r- & 

Hill. 22.Car. B. r. For that were to ſupply a Decla- 


XY ration.wbere in effedl there was none, which the Statuts 
p a4 not intend, but only to belp ſmall faults. | 


© Tfa ſpeeial Verdict be drawn up contrary to the 
{| notcs agreed upon by the Councel on both fides at 
lt} the Tryal, the Court upon a motion will refihe this, 
if the parties cannot agree between themſelves to do 
it, 01 where the Councel on both ſides did. former]y 
hs conſent to ſuch alteration, that makes it difter from 
I the notes ſo agreed at the Tryal. Micb. 22- Car- 
I Br. 
tf} ** Tf the Court do dire the Jury to find a ſpecial 
Verdi& upon the prayer of the Plaintiff or of the 
| DPcfendant, the party at whoſe prayer the ſpecial Ver- 
di& was found, ought to proſecute this ſpecial Ver- 
di, that the matter in Law in it may be determi- 
- nf cd. Mich. 22. Car-B.r. Becauſe the Verdi was di- 
| rected to be ſo found in bis favour aud at bis deſire > and 
| therefore be ought not to maky uſe of this favour to delay 
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| .all abe other party thereby, but mujt proſecute with effedt | 
| Per O02 je Where 


4 


» 
— 


8 
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ſpecial Verdi, one of the ConnceP on. both parts are 
to agree upon the notes for it, and to draw them up, 


and to fet their hands to then ; and to deliver them © 


in tinto the Fury in couvenicnt rtimeicting the Court, 
dr «1{e the Court will take a general Verdid. Mich. 22. 
Car-B.r. That the Tryal may take ſome effet, and 
Hot be fruitleſt. 2 5 nd YT 

The Chict Juſtice at Weſtminſter-Half or Guild- 
Nll, or any Judge, of Afſize, may in ſome ſpecial caſe 
take a Verdict ont of Court, which Verdict is called 
a privy Verdict, but then the Verdict muiſt afterwards 


be pronounced in Court. Mich. 22. Car. B.r. Q«; 


How and upon what reaſons. | 

 Ifa mater in fact be left ont in the notes drawn up 
by the Councel of the ſpecial Verdict found by the 
Jury, this cannot be amended afterwards, though the 
Court be moved in is, and although the Councel on 
both ſides do conſent. Mich. 22. Gar. B. r.- For this 
* were for the Conrt and Councel to make a new Verdil 
againſt the finding of the Fury, who bave found the 
matter of Fat already #5 the notes ave” , - _ 

If one of the parties whom a ſpecial Verdict doth 
concern, will nof joyn with the other in proſecuting 
of the ſpecial Verdict, the Court upon a motion will 
order him to joyn in it 3 and it the Verdict be made 
vp, and the party will not bring it in tobe entred 
and proceeded in, the Court will grant ani Attach» 
ment againſt the party. MG:h. 22. Car. B. r. © For the 
Court is to ſpeed the execution of Fuſtice,” and to binder 
. all matter of delay as much as niay be. 4 
©  ThePlaintiff and Defendant ought both of them 
fo;appear in Court to hear a ſpecial Verdict; ard:he 
"Jrixy is tobe called, and to have "the ſpccial hr 


"Where the Court doth dire the Jury to find 4 1 


read nato them 
ing of it, if there be any miſtake in the penning of it, 
the Councel on cither fide hath liberty to except a- 
gainſt it, and when the Councel is agreed , then the 


| Secondary demands of the Jury whether they agree 


to find it {o, and'if they anſwer they do, then the Ver- 
dict is found. Paſc. 23+ Care B-r. And it is to be en- 
tred according to the notes ſo ford 

If the Jury will find againſt the directions of the 
Court any thing in matter of Law, the Court will not 


reccive the Verdict,Þut compel them to find as the 


Law requires. Paſc. 23. B-r. For the Cort is Fudge 
of matters in Law, as the Fury is of matters of Fadt, 
xd they ought not to find againſt the Law. T 
It in an Action upon the Caſe brought for ſpcak+. 
ing of ſcandalous words, the Jury do find that the 
Detendant' did ſpeak words which are Adcionable 
againſt the Plaintiff, and ſo give a Verdict tor the 
Plaintif, and it appears that the words tound are no: 
expreſlcd in the Declaration, this is not a good Ver-) 
dic, it there be not other words found which are in 
the Declaration which are actionable. Trin- 23. Cars 
B.r. For the words in the Declaration are only put in 
iſſue to the Fury, to try whether they were. ſpoken or not, 
and not the words which the Jury have found, and (5 
they have found a Verdi} upon no iſſue joyned. - 
- Alpecial Verdict after the notes arc agreed upou 
by the Councel, and drawn up , aud thr hands Ge 
unto them, isnot a ſpeeial Verdict, until it isallowed 


by the Court. Mzch. 23+ Cari B.r. For they. are to * 


judge whether the matters in queſtion be nightly ftated 
07 uote F ' 

- Wherea Verdict is imperfect'y found by the Jury, 
there the Defendant is not to move upop it in arreſt 
M m —_—_ 


the Accompliſhd Anarney.” $45. 
by the Secondary, and upon the read- 
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' of Judgment; for thert'cannotþe any Judgment given 
upon 1ſacha VerdiQ, and by'conſ{equence the motion 
Is needleſs but in ſuch cate there ought to be a new 
Venire toOſlummon a new Jury to try the cauſe again, 
becauſe the former Tryal was fruitleſs. - Mich. 23. 
Care Þ« re 
-"Whete'a ſpecial Verdict is impcrfetly drawn up 
and entred, the Judges will not argue. the matter in 
Law 5 for/there can'be -no Judgment givtn'in the 
cauſe, by reaſon that the _—_ good, but in 
{ach a caſe there muſt be a newVenire, that a nzw 
Verdict maybe found which may bring the matters 
in Lawn queſtion, that ſo they may be determined, 
and Judgment given according to the Law. Hzl. 2g. 
Car. B: r. Mich. 1649. B. $. 13+ Nov. 
A caife depending in Court upon matter in Law, 
found by a'fpecial Verdict, ought not by the ancient 
practice ofthe Court to be read in Court as a Record, 


until books thereof be given- unto the Judges of the 


Court, and fo is the-uſe /in the Exchequer at this day. 
Paſc.'24- Car. B.r. That the Fudges may have ſuffi 
cient/time to conſider of, and to ſpeak, to the matter in 
Law, 4nd'to look,into them at the time of the arguments 
made" atthe Bar, as they ſhall bave occaſion. 


Every mifdcmeanor-of the Jury betore they give 


their Verdi, is not a-{ufficient cauſe -to.make void: 
-— the Verdi. Paſe. 24- Car-B-.r. Although they may 
_ be puniſhable fir them. © —_ 

It a Verdict be given where'there 15 no- iſſue joyn« 
ed, this isa Feefaile, and'there can be no Judgment 
given upon ſuch a Verdict; but there mult.be a rc 
pleader to bring the matter to a Tryal. Paſc.'24» Cars 
B.r. For there was nothiag tryed before for want of 


a4 iſſue joyned. | 
| A ſpc- 


_ cial VerdiR, and the Councel do not attend with the 


to hind a ſpectal Verdict, and fo was it done in a 


the party concerned. 


the Azcontpli bd Attorney. $47 
 A'ſpecial Verdi-eught to be prepared by Corn 
cel; and delivered tothe Jury ro confider of before 
they deliver their Verdict in private to the Judge,and 
not thenext morning when the Jury come to deliver 
their Verdic+- m_ in Court. ''Paſe. 1650. B. $. 
2+ Mail. For then the Court cannot expect t1l! they 
conſider of it, aud-withont conſideration it is not fit for 
them to give their Verdi. | 
By Glyn Chict Juſtice. If the Court do order a ſpe- 


notes of the Verdict, or do not ſet their hands 'to 
them when the Jury is to give in their privy Verdi 
to the Judge, the Jury may the next day give a gene- 
ral Verdict in Court notwithſtanding the direRtion 


Tryal at the Bar. /Paſc. 1656. B. $. 

' 'Incriminal cauſes , it there be any errors in the 
proceedings , they are not helped after a Verdict, by 
the Statute of Feofazles. Paſe. 1651+ B. S: 11+ Mite 
For the Statute mentions not criminal matters, and it 
ſhall not be extended ta equity, becauſe it 15 in abridg« 
ment of the pradtice of the Common Law, end penal ta 


Although the Court do bid the Secondary Record » 
anon-ſait, yet it it be not Recorded, the Court may { —_ 
take the Verdict atterwards. Trix 1651+ B. $- For 1% 
dhe non-ſute is no non-ſute before it be Recorded, for it 
is not pon Record. 

If the Plaintiff and the Defendant do conſent to 
have the Jury find # fpecial Verdi& , the Jury ought 
not to refule to-hnd it. Trax. 1652. B. &. Q- For 
they may be ſatisfied, there is no cauſe for its 

A Verdict by default is found in this manner, in an 
Action of Treſpaſs and Eje&ment. When the Jury 

Fs M m 2 1s 
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15 xcady at the Bar to try the cauſe, the Secondary 
bids the Cryer call the Defendant \, "which he doth 
BJ thrice 3 and if he donot appear, the Plaintiffs Coun- | 

| cel do pray the Court to take the, enqueft by detault, 
| thereupon the Jury is ſworn, and the Record is read 
unto them, then. the Plaintits Councel do open. the 
Record unto the, Jury, and prove.the Leaſe of Ejec- 
ment, and cauſe it to be read, and then open the Plain- 
tiffs title 3 and 1f ho evidence be given for the De- 
fendant, the Jury-tind for the Plaintiff, and give him 
damaggs and colts of Sute, It is called a Verdi& by 
dctault,by reaſon of the taking it in this mannex upon 
the detault' of the Defendants appearance to detend 
his title. 1654+ B. $. 

_ Inthe Caſe of Batemanand Haroy. Paſe. 1659. It 
was faid by Glyz Chict Juſtice, that.the Court will not 
compel the Detendants Councel to ſubſcribe a ſpecial 
Verdict ; butit he refuſe to do it, the Court will ox- 
der the Verdict to be entred without ſubſcribing of 
t. 

_ if the Jury. find a matter ſpecially, and do cons 
clude 2 thing which, cannot. ſtand.;and agree with 
their finding, the concluſion is idle;and ſhall be taken 
to fignihe nothing» By Rolle Chief. Juſtice... 1654- 


ener} B. S- For the Verdidt was perfed without the eonclu ; 
T ) fron, and therefore au idle and impertznent thing: ſhall 

wot vitiate that which was well found without jueb 4 all. 

eousclu 10H - 

The Jury may find a matter of Record, if it be v e- x 

ITY angicnt, or .it the Record be imbezcled or cannot b 


b- found upon ſcarch made forit 3, notwithſtanding 
what is held in Scholaſticas caſe. to the contrary, al: * 
thouph the Record bz not ſhewed to .the Jury, By 
Ralle Chict Jukiice: Bat othcriviſe they Cannot, £9A hy 
| | ; p 


% 
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By Glyn Chief Juſtice. Trin- 1658- If-an Adtion 
be brought for 500 /. the Jury may find part paid 
againit the Plaintiff, and part unpaid againſt the De- 
fendant, and' ſo: divide'the Verdict”; ry 
-.\ Th the Caſe of Sir Fob Harbey upon a Tryal at the 
Bart was controverſed whether if the Jury do find a 
Verdi& contrary ta the dire&ions of the Court, whe- 
ther it was a good Verdi& or not., and whether the 
Court ought to take'it 3 but at length the Court took 
the Verdict, though it was given againſt their dirc- 
Ction. 
Valuation. © 

A Jewel is not Valuable, but according to the Va- 
luation of the owner ot it, and is very -incertain. Hz1/. 
21+ Car. B.r. Q- Tamen. For it ſeems there is acer- 
tain Valne for Pearls and Diamonds amongſt the Mers 
chant Fewellers, according to- their weight , bigneſs, 
ani luſtre , although they may riſe and fall in"theiv 
prices, as other merchantable Commodities do-according 
#0 the plenty or ſcarcity of them, and the high or low 
eſteem they may be at in ſome times above others. 
-::It ohe declare in an action of Trefpals, for the:ta- 
king away of live cattel, he ought to lay that hetook 
away hiscattel pretzz fo much z but 1t kedeclare for 
taking away of things without lite, he ought tofay 
ad valentiam of ſo much. Mich. 1649-B.S. Q.. 
Different iam inter pretizm & valentiam, or price and 
value. It ſeems to be, that live cattel are to be prized 
#: ſuch a price as the owner of them did in his accompt 
eſteem them to be worth, which is incertain but dead 


things are to be reckoned at the value. of the market , or 


Wvtbers would give for them, which may be certainly 
known SO ,c 
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A uſe and 2 Truft were all br who the Conifnon | 


Law, and'did bothireſt in privity,: but are now diftin- 
guiſhed bythe Stitiite of 27 H: 8: -Ifbich doth: dired 
the Grime of "Ofes;' but leaves Trafts as they were. 
Ng 23. Car-B, r. | 

"The limitation. of-a Uſe was ut the Common Law 
bet 4 matter in equity, and the' party concerncd was 
only relievable upon it in Chancery. Mich. 22. Car. 
B.r. But fince the Statute it is otherwiſe > for now 
the Law takes notice of them. 

. Feofiments'to Uſes , have . the. fame acception as 
Detds at the Common Law have,. and are not to: be 
mtcrpreted'as Wills are, | Mich. 23,-CarB. r. glen 
baze amore equitable conſtruttion. 

+ It isall one whether a Uſe be raiſcd by way of: Co» 
venant, or by- way of Feeffment. ' Mich. 24+ Cars Bur 
$9 that there be-a good conſt deration for the raif1 1g.of 
it5: for a thing mM, 4y be well done divers ways in my 
caſes. 

pri of eftite Grid dnillicacei inthe party”, are 
the: two great pillars/by which Uſes: are ſuppoxted, 
Puſ*c:1650. B'S." 1% Maii. For without theſe 0 
wars Joy fait tothe y/ound ww by weleſs 


Vſury LLC Ai 


WW whe re there kx mot Ufarious.contrack preceding, 
although he that: kenderh money,do-take:more-then 
eigat pound per. aH#nm,-per-centim, pon a ult come 
putiny, of the moneysreceived by bim, whether'it fall 


out by the milcalting of the parties, or by the miſtake 


w—_—_  . 
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of the Scrivener, this is not: Uſtry forbidden and pur - 
niſhable- by the''Starute. © Trim 225 Care B-11ii. Fo! 
the Statute was only made to prevent Uſurious con» 
trattr which were binding in Law, and looked 40t at 
voluntary as and miſtakes. 

- Fhreefcore pounds were. reſerved payable upon a 
Mortgage of Lands for three years, payable at. every 
{x months by equal portious, whereas the-whole 
Uſe money tor three years; for the moneys.leut upon 
the Mortgage according to the Statute,'came but in 
the whole to ſixty pounds, and yet this adjudged to 
be no Ulurious contract. Mich. 23. Car. B. r. For 
ſuch Contratts ave not within the letter of the Stataites 
made againſt” Uſury, and they are not to be extended to 
equity. 
Void and Voidables 


A thing 1 is Void which is done againſt Law at the 
very time of the doing of it, and ſuch a thing done 
ſhall bind no perſon : but a ching which 15 only void= 
able, and/not abſolutely void; i3a' thing which he that 
did-it, ought not to.-have dined t, yet when itis.done, 
he that did it:cannot avoid'it, -but it may by fome-act 
in Law be made void by his Heir, &c.' 21»Car. Buys 

A Leaſe which is only Yoidable ,- muſt +be-'made 
Void by-re-entry : but where: a Leale is ablolutcly 
void, there needs no re-entry. 22. Car. B.r. But if 
#he Leſſee will' not avoid the poſſeſſion, the Leſſor 'may 
ſeal a Leaſe of Fjefiment to try the title without any en> 

ry 5 but win the former caſe be.canots 


Vill. 


| The Confſable of one Villcannot execute his Oftce 
M m 4 Tel 
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In another Vill. 24-Car/B. r. For every Vill hath a 
particular Conſtable or Officer, and bath a confined pow - 
er accoraing to their ſeveral limits. © 

There js an ancient-Book called Liber Villarum, 
wherein is contained all the Vills and: Pariſhes in 
Entl #44, wiz. ſuch as were at the time. of the ma- 
king of that Book 3 but now I ſuppoſe there are ma- 
ny more'then there was then. Paſe. 24. Car. B. r. 
This Book,, I take, it is in the Exchequer. 


Variance. 


It there appear toi be a material Variance between 
the matter pleaded, and the.manner of the pleading 
| of-it, this 15 nct a good Plea. Paſce 24+ Car-Ber- For 
the manner and matter of” 4 pleading ought to agree in 
ſub tance, elſe there will be no certainty in it- 

; View. 

. The Jury ought not to view the place in queſtion 
betwixc/the Plaintiff: and the Defendant; without the 
direction of the Court, although theparties will con- 
{cut.'\ By Glyn Chiect Juſtice. Paſc.. 1656« B- S. For 
the: Cownt 4s to dired all the proceedings in Law in order 
to the Tryal, as being indifferent and beſt kyowing to do 
thzt which is.beſt forthe expediting of Fuſtice-, 

The'Court will grant, that the Jury ſhall view the 
thing inqueſtion tar them to try, it they, doubt of it, 
it the Plaintift and Defendant will: conſent. unto it, 
otherwile not. 1 Jo Nov. Mich. 1 650» B. S. But 
the Fury muſt find, without a View, according to the 
lizhs they bave received from th: evidence, as their con» 
ſcien-es ſhall dircd them. ' The grating of Views F | 

cauſe 
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vauſe of delay, which the Conrt will be no cauſe of, ex« 
cept the parties freely conſent to its v1 


z 


—_————— 


——___ 
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Warden of a Church, or Church-Warden. 


tale 4% 0 7 my 2 
Church-warden is a Church-Wardenalthough 
-he do not take an Oath, for the Oath was ons - 
ly enjoyned him by. the Biſhop of the Dioceſs, by an 
uſurped authority, and he is an Officer, whereof the 
Common Law takes notice, and was fo before ſuch 
an Oath was impoſed. upon him. Mich. 22. Cars Be re © 


\Waſte- 


> TD Wwe ary 


It Waſte be done upen Lands which are let for 
Term of years, or for lite , by one againtt whom the 
Lefſee can have no - remedy in Law for committing | 
this Waſte, the Leſſee is not-puniſhable by the Leſſor \1 
for this Waſte, except there be a ſpecial covenatit in | 
n the Leaſe, that he ſhall not commit or;ſutfer Waſte to 
ie | [be done. Mich. 23- Gare Ber» - So: that a' ſpecial co- 
Q- venant, of the party'doth: bind bim, where. by the Law 
or be was not bound. A Foreign enemy that invades the 
er | | Land, and makes deftruftion in Lands and Houſes, is 
do | ſuch an: one as the Leſſee can by Law have; no remedy 

| againſt fur Waſte done by him. Q- [Whether by. ſucb 
he covenant be is puniſhable fur ſuch Waſte: -. | 
it, If Timber Trees be growing in ithe Hedges of a 
it, Field dr Clole lett for years, and the Leſſke, cuts them 
ut down, thc Field (hall not be forfeited in an Action 
the Y of Walie brought againſt the Leſſee 3 but if the Trees 
cut, did grow ſcatteringly throughout the Field or 
I . Cloſe, the whole Ficld or Clole is fortcited by _ 
| LNCLL 


them down, « By Camo Juſtice. Poſe. os B. $. 
17- Funii. Q. Tanicn. _. 


| Withernam. 


F 


Cattel hich are taken In w Withernam, ad valen« 
iam, that is, tothe value of the Cattel that were firſt 
diſtrained; aud 1d detained, that the Sheriff canuot 
exccute the Replevin' brought for. them, is to be un- 
derſtood,'not: of the number of the Carrel firſt di- 
rained, but according to-therr full worth and value. 

. 2651+ B.Sc *Forelfſe be that brings the Replevint and 
Withernam will be deprived of bis ſatisfaGion be 
ought to have in caſe the diſtreſs were not "_ tax 


Ret 


_ 


An ARion doth not Iye upon a bare affirmation, 
that thething' fold was worth- ſo much, whereas in 
truth it-was [not worth fo:rtmuch as he afGrinied; be- 
cauſe it is-&veryShop-keepers: caſe ; but it: he-war- 
Tants'it, there contra- Lekyas' in Cliff. Paſec, 15. Cav. 
'2-R. and Telvertons Rep: #6. 20 Harvey againſt Young 
'@ocop. Ht in 
: Tf one Warrant a Horſe, or ay other thing ſold. 
after the time of the fale of it, ſuch a Warranty 1s 
not good-tobind the party that made the Warranty, 
but the Warranty muft be made at the time of- the 
ſale, and thenitis binding, becaule it is part of the 
'contract ; but if it be made afterwards, it is but 4 
diſcourſe, and'r NO part of the [pq en Paſc. 1652» 
'B, $. 


i rite. 


the ActompliſÞ'd Attorney. 585 
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A Writ may! be either a Mandatory Writ, or it 
may be a remedial Writ 3- a Mandatory Writ ,/ is 4 
Writ. which is\dire&ted unto the Cinque Ports, or to 
ſome other priviledged place to enjoyn them, | not to 
exceed their jurisdiction 3 but this is not a remedial 
Writ to the party that obtains it,conducing any ways 
to-his obtaining of ' right in his'caufe. depending 
there. For ſucha Writ leaves them at large to. do 
juitice, and” is rather cautionary then injun&ive. 
Trin- 22. Car. Br.” Though it may- ſeem +0 imply 
ſometbing to thut purpoſe. 

- "An Original Writ is not amendable, if -it be erro= 
neous in {ubſtance, becauſe he that 'eakes it out 'may 
have a new Original, and ſo is not without remedy. 
Hill. 22. Car. B. vr: Though the Writ be abated. But 
if a judicial Writ be erroneous, it miu(t' be amended; be- 
cayfe the party carmot- have a' new Writ  and-if it 
cannot be amended, the party is without remedy as #0 
that'way of proceeding he 15 in. i 

!:An Origine) Writ which is defeQive in form only 
is-abateable, if it be not amendableby the Statute, as 


_ mw fome calces'it i5,' and m others noty* Hill. 22+ Cate 


Bo're. For Writs niift be formal fir preventing of | con» 
ofton- nit br 3 o$ ain | 
4 It the Prerogative Court ſhall refuſe to grant Ad+ 
miniſtration according to the Teftatoxs Will ,” this 
Court may graut 2 Writ at theprayer of the parry 
grieved to compeF them to doit, 'and the Countels 
of Bark-ſoires Caſe "29 Facs and the Caſe of Saint 
Burien n Cornwal, were cited to prove it. Hill. 2% 
Cars Br, Such Writ is a mandatory Writ, and yet 
| remedial 


% 


*»-, 
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remedial 3 ſo that a mandatory Writ may in ſome” fort © 
| be remedial. | 

If one bring a Writ of Eje&ment, and pending, . 
the Suit, he makes an Entry into the Land for which 
the Action 'is brought, the Defendant may plead this 
Entry. in abatement of his Writ.” AG). 22. Car. B. #: 
For by the _ be is ſuppoſed to have gained the poſs 
ſeſſion, and ſo bath no cauſe of Aftiox-ſmt. 
-— A'Writ withouta Teſte is not good. Hill. 22. Cay. 
Br» | For the time may be material when the Writ w 
3ahex ont, and it is proved by the Teſte. ti 
.. - Writs iſſuing out, of any of the/Courts at Weſtmin: 
fter do not run, that-is,* are of no. torce within. the 
County Palatine of Cheſter ,, or..gther\County/Pala- 
tine. Hell. 22+ Care Br» Becauſe, they bave urs. re- 
galia within their juridiftions, aud are not ſubject uns 
to other jurisdifions, | 
+, The Sheriffs Baihff cannot executea Writ directed 
unto the Sheriff, without the Sherifts Warrant. Poſe, 
23« Car. Aud if be dos be 14 liable to an Atlin for 
afiing withmt authority: at by 

Where the Sheriff 15 Judge of the Court, .a Writ _ 
which ſhould - otherwiſe have been dire&ted unto 
him; ſhall be! dijreted to the Serjeants' of the Mace, 
Paffe. 23+ Car. Bir: That #4, in fucb places where there 
are. ſuch Serjeents, who are the next Officers under him 3, 
for a party cannot be Fudge and Miniſter alſo. ina 


After Judgmentin a- Cauſe, there can no Plea be 
pleaded/in abatement of the Writ upon which- the 
Action was \commenced. Paſe. 24+ Car. B. r. For 
the Writ 1s allawed good by the pleading and proceeding 
£0 ments. | 
. Ju Writ of Dower, the Tenant cannot plead big 

| petits 
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' petitain abatement of the Writ of Dower. Paſe. 24- 
Car B. r. . That is, that the Defendant bath demand- 
ed ber Dower by another former Writ depending, for ſhe 
can recover butt once. Q+ Tamen. 

In an Action of Debt, it is a good Plea in abate- 
ment of the Plaintiffs Writ, to {ay that the Plaintiff 
hath received part of the Debt, for which he ſues, 
ſince his Action brought 3 but it is no good Plea in 
an Action upon the Caſe. Paſe. 24- Care B. r- Trine 
24+ Car-B. r. For in Debt the Plaintiff is to recover 
tbe whole Debt he declares for 5 but in an Aflionwpos 
z#be Goſe the Plaintiff 4 to recover no more then be can 
' prove he is damnified by not paying of what be demands; 
and the money received fince the Athon brought, can but 
abate the damages, and doth not deſtroy his Writ 3. for 
it was incertain at the bringing of Writ how much be 
was damnified ; but in Debt the certainty of the thing 
demanded Aid appear. 

The Writ dircCted to call one to the dignity of a 
Sexjeant at the Law, is-a cloſe Writ that is ſealed up, 
to tignihe it is his duty to keep cloſe his Clyents caute 
aud not to reveal it 3 but the Writ directed to oneto 
call hun to the place and dignity of Chict Julcice or 
other Judge, is an open Writ, and not clolcd up, to 
| thew that his, duty is to do open, Juſtice unto. all. 
Mich. 2.4 Car. B. r.. So ſaidin a Specch made by one 
of the Commiſſioners of the broad Seal upon the calling 
. of a new fudge to this Bench. 

A Writ ot Errox brought by the Bail to reverſe a 
Judgment givcn -againtt the Principal only, is abate» 
able 3 and lo is it (by Rolle Chief Juſtice) where the 
Judgment was given againſt the Principal aud the 
Bail alto. Mich 1649 Q., Tamen. In the latter 
Caſe > for the Bail may be prejudiced by ſuch @ Fudg 
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-. If theparty be lued:to an Out-lawry upon an Ori- ' 
ginal Writ, the Writ is determined by the Out-laws 
xy, for it hath hadics full etfe&, which was to make 
the party to come 1n and appear, and anſiyer the 
Plaintif#, or cle to Out-law the Defendant, if he 
ſhould not appear. By'Rolle Chief Juſtice. Hill.1 656% 
B. 8. OQ- If the party come iu upon the Oit-lawry, 
and reverſe it, if it be jo- W-£20) 

-.\'Where the Sherifts Bond which he took for-the 
Defendants appearance is put in Suit,. the Writ-ta- 
ken out to arrctt the Defendant upon this Bond,ought 
to be dire&ed unto. the Coroner, becauſe the Bond is 
to be {ned in the narne of the Sheriff. Paſe. 1650. BS, 
17. Ap- And ſo'be is accounted (in Law) to be a 
Party, and is not to a(t for his own intereſt. 


Writ of Enquiry of Damages. 


- The Court will quaſh a Writ of Enquiry of Da- 
mages, and not lutter 1t to be filed, if the Plaintiff do 
execute it without the giving of due notice of the 
execution thereof unto the Detendant, and put him 
to take out anew Writ of Enquiry.' Hill. 22. Cars 
B. r. Becauſe the Defendant was ' ſurpriſed thereby, 
that he'could not makg bis defence in mitigation of d + 
mages ſo fully as «therwiſe he might have done. © 
Tf it do not appear to the Court by. the Return, or 
by ſome other way, that a Writ of Enquiry hath been 
executed, the Court will graut the Plaintiff a new 
Writ (if he deſire it) if «the former Writ do take no 
etfe ct. Mich. 22+» Car«'B. re For if 7; have not beex 
execnted, it is as if there had been no ſuch Writ, © 

'A Writ of Enquiry*'is to iſſue fortt»where a Judg- 

ent.15 had in Trefpafs, Treipaſs upon the Caſe, Re- 
plevinz 
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plevin,©c- upon a nub! dicit, Or won ſum informatie, ly 
or upon 2 Demurrer, and not upon a Verdi& 3 and {fy 
this Writ is toſummon a Jury to try what 
the Plaintiff hath ſuſtained by the Defendant in the # Ligwiny 7 
cauſe, becaule the damages were not formerly afſeſ- 7 fo Lal 
ſed, the matter not being tryed by a Jury. Hall. 22. ;x © B9- * 
Car. B. 1» As they would bave been by the Fury, if + 
2 Verdi bad been found. 

It there, be error in a Writ gf Enquiry ef damages, 
the Court upon the prayer of the party, will grant 
him a new Writ,. bat will not ſutfcr the old Writ to 
be amended. Paſe. 23. Car. B. r. 
It a Writ of Exror be brought in this Court to re- 

verſe a Judgment given in another Court, and the 
Judgment 1s athrmed in this Court , this Court may 

-grant a Writ of Enquiry of damages, it it was ſuch 
a Judgment whereupon a Writ of Enquiry did lye. 
Trin. 24+ Car. B. r. Viz. a Judgment upon a nihil 

; dicit, or pou a non {um _informatus, 3x Ejetiment, 

> | Dower, &c. 

> | If upon the executing a Writ of Enquiry of Da- 


1 | magts, the Sheriff do -retule to {wear and examine 
ſome of the witnefles produced on cither:part, and 


yet doth execute the Writ.z the Court will grant a 
new:Writ to the party grieved, for the old Writ was 
not well executed. . 1651. B.$. Becaxſe all the evi- 
r | "dence offered was not heard, which ought to have been 
q done on both'ſides, that things may more clearly appear 
Y to the Janyi 
d Il ay and High-way- 
C 


There are three Ways taken notice of. to wit, Alta 
Via,Communis Via, & Via by preſcription, that is, 2 
| High-way, a. Common Way, and a Way by prelcri- 

TT ptiON. 
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. ption- Poſt 247Car B. r- Hhd theſe may be ſees 
"* rally ſubdivided into a | 1 


Cart ? 
Horſe Way. 
I 
- If a High-way lye within a Pariſh, the Pariſh is of 
* common right bound to repair it, except 4t appear } 
that it be to be repaired by tome other perlon,cither 
by reaſon of tenure, og by preſcription. Mith- 1650. 
B. S. 24. Ofi. In regard of the contveniency of doing 
#t, and of the benefit they have of the Way, and uſe of it 
above others, 4 
- If any perſon do encloſe any part of a way or 
walie, adjoyning to a High-way, he thereby doth JW 
take upon him to keep the way adjoyning in repair, Jſ/ 
tor thereby he claims particular intereſt in- the foil. off: 
1651+ B. S. Elſe be coul4not encloſe it. Q-_Tamen. Jſ- 
< 
F 
'T 


Wager of Law- 


The Defendant cannot Wage his Law in an Atti- BF 
on which doth ariſe upon. a realty ; for there the ſc 
agreementbetwcen' the party cannot be ſo private; ' 
but there will be ſomething to. prove it betides the 
{ugpeſtion of the party, but only where the Action Þ 
3s perloual, and the Cauſe private. - Tri. 22+ Car Ber. 
And therefore if an Aion be brought for the Arrerages © 
of Rent, the Defendant. cannot Wage bis Law, for the. 
Rent doth ariſe out of the Land , and Sounds in the” 
realty, and it may appear the Defendant had the Land, ' 
and the Law will preſume he was to pay rent for it 

The manner of Waging vt Law 1s this, - He that is Wit 
to wage his.Law, ſtands at-the end of the Bar towards Wn 
the right hand of the Chict: Juſtice,and the Secondary i 
EIT @SK3 
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;asks him, whether he will wage his Law, if he an« 


 fwers that he will, the Judges admoniſh him tobe 


" well adviſcd, and tell him the danger of taking a falſe 


Oath, and if notwithſtanding he perſiſt, *then the 
Secondary ſpeaks words to the effect following unta 
-him, and he that wageth his Law, doth repeat every 
ſentence diftin&ly afterhim, Hear ye this, ye Fuſti- 


ces, that I W-S.do not owe to B.B. the ſum of (naming 


+theſum in the Declaration) xor any penny thereof in 
* manner and form as B. B. bath declared againſt me, $9 
* God me belp, and then hekifleth the book. , But be- 
©fore he takes the Oath, the Plaintiff is called by the 
F Cryer thrice, and if he do not appear, then the De-- 


fendant goes quit without taking his oath 3 but if he 


I appear, then he muſt take his oath, and then he is 


= diſcharged without pleading, and the Plaintiff is bar- 
. BY red forever. Mich. 22. Car-B.r. If the Plaintiff 


'do 110t appear to bear the Defendant perform his Law, be 


| 15 non-ſuit, and then he is not barred, but may bring a 
© new Action. Paſc. 24. Car. B. r. 


| 


:l 
W | 
S | 


| we ge Law inſtancer after imparlance, but befoze be 


The reaſon why wager of Law is ſuffered, is be- 


cauſe the contraCt upon which the Action is brought 


being a private contra, and not to be proved, it 
may be intended that the diſcharge may: be in pri- 


Evatc, and not to be proved otherwiſe then by the 


'Oath of the party whom, the Law will not preſume 
Will take a falle Oath. Hill. £649» B. $. 31. Fane 
And bis Oath ſhall rather be accepted to diſcharge bim- 
elf, rather then to ſuffer him to be charged upon the 
are allegation of the Plaintiff. 
The Detlenoant cannot pzay to be admitted to 


ap, and then the Plaintiff cannot be.non-ſutr, if 
je D-/fendant {perfec bis Laws but ifhe wage bis 
Nn | Law 
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Law after tmparlanee , the Plaintiff may benon-» 
C,it Per Magiſtrum Livefey & al.&c. P.21 Car.2.R. 
It one bring an Action of Debt upon*a concefſi 
ſolvere, as it is uſed to be done in Briſtol and ſome 
other places, the Defendant may wage hisLaw. Hill, 
1.650» B. $. 5. Feb. For bis confeſſion # no prosf of the 
- Debt at the Common Law, though by a ſpecial cujtom an 
Aftion may be brought upon ſuch a promiſe. 
It the Defendant do tender his Law in Court, and 
15 ready to perform it, and the Plaintiff. being called, 
doth not appear, he ſhall be non-ſute, and pay cofts, 
but then he may bring another a&tion for the Debt, 
it he pleaſe 3 but it the Plaintiff do appear, and the 
Detcndant do make his Law, then the Plaintitt ſhall 
never bring another Action tor that Debt, but ſhall 
be barred for ever. Mich. 1650. B. $. 22+ Nove For 
it is as much as if a Verdift paſſed againſkhim » for bere 
#s all done that the Law requires towards #be diſcharg- 
71g of the Defendants 
IWards. 


A Latine word uſed in plcading , which word 
do: fignihe divers things, is nevertheleſs well uſed 
to exprels that thing which is intended to be exprel- 
{cd by 1t, it there be an Axglice joyncd with it. Hzl.. , 
21,,Care Ber. 'Far by the word Anglice 3t 15 explained 
what the party doth intend it ſhall fignifie in Engliſhe 

Words which may,be taken or interpreted in a ge- + 
neral and common. fcnlc, ought not; to receive a 
firained and unuſual conſtruction. HI. 2 1+ Cars Bore + 
For it is likely the party that uſed them, had a plain 
and. common meaning in them, and not a ſtrained and * 
unuſual; and thereforethe Law will takg them accord- 
7/18, to common parlance b 
Words". 


a | * es pokes 
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Words' which are in themſelves uncertain, may 
nevertheleſs be made certain by ſubſequent or fol- 
towing words. Mich. 23. Car. B. r- Which may 
ſerve as a comment to explain what the ſfpeakgs did 

mean by them. 

Although Words were, not Acionable in them- 
Ives at the time of the ſpeaking of them, yet it an 
ion be brought for the ſpeaking of them, they 
ay be made Actionable by the Detendants pleading 
by juſtifying of the words. Mich. 22+ Care B-r. For 
it may be that in ſuch hy juſtification, he may explain 
in what ſenſe he ſpake them, which did not appear plain- 
ly before; and where words are ambiguous, the beſt 


ſenſe ſhall be taken generally. 


Theſe Words, you are a Knave, ſpoken generally, 
will not bear an Action 3 but if one call another 
Knave, and apply the words particularly to the pro- 
tcfſion of him againft whom they are ſpoken, as to 
call an Attorney at Law Knave, and to apply it ſpeci- 
ally to him in relation to his practice as an Attorney, 
an Action upon the Cale will lye for ſpeaking of 


' them. Hall. 22. Car. B.ry. For by the application of 


them, they import a ſpecial damage done to the party 


* by the ſpeaking of them,in ſlindering him in bis profeſſt- 


01, and leſſening of by prafices 

A word which is written ſhort or abbreviated 
without a daſh, is not good. Hall. 22. Car. B. r. For 
the daſh or turning up of a ſtroke or daſh with a pen at 
the end of it, is the general mark, or ſign to diſtinguiſh 
an abbreviated word from word written at length. 

Incertain words in the Count or Declaration, may 
be made good and certain by a Plea in Bar. Hill: 22, 


* Car.B.r. To wit, by the Defendants taking notice of | 
© the meaning of them in his Plea, for if they be certain 
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to the Defendant , they are certain h. , 
The ditterent placing of the ſame words may cauſe 
them to have a different ſenſe or conſtruftion. Poſe. 
23- Car. B.r. And therefore care is to be taken in 
pleading, bow the words uſed are placed. : 
The Court ought ſo to order the words of a Will, 
that they may receive ſuch a conſtruction that > 


agree with Law, although by their miſ-placing, th 
cannot in themſelves receive ſuch a conftrudtio 
Paſc. 23. Car. B.r. Ut. res magys valeat quam pe- 
reat. 

- Words in a Will, as they may be diverlly penned, 
may cither deſtroy a condition precedent, or create a 
condition ſubſequent where there was none before. 
Paſc. 23. Car. B. r. 

Motage of a Ship, is when the Ship lies on the 
ground in the More, Mire, or Mud within a Haven * 
or Harbor, and doth not float upon the water. Paſc. 
23. Care B. re . 

The Anfty of the City of Tork, is that part of the 
County of the City which extends without the City, 
and is an Hundred, whic his within the juri{diQion 
of the City, and was addcd to it by Act of Parlia- 
ment. Paſc. 23: Car. B. r.* Vide the Statute. 

The word relaxavit doth not atnount to. a ſurren- 
der in the cafe of a common perſon, much leſs in the 
caſe of the King. Trin. 23. Cars B. r. The verb rela- 
Xare whereof the word rclaxavit 4 the preterperfec 
tenſe, ſgnifies only to releaſe, which aiffers much fron 
a ſurrend.r, 4s appears by Litjeton in by Tenures. 

The word intereſt tor borrowing of money , ſhall 
be intended cight pounds a year per centum, if the 
contrary be not ſhewed. Trin. 23. Car. B. r. This 
ws wheit money w45 at eight in the hundred > but now 
i. | | it 
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it ſhall be intended fix pound in the hundred, according 
to the late Statute. | W 

The words of a Statute cught not to be ſo'inter- 
preted, that thereby natural Juftice will be deſtroyed. 

* Hill: 23. Car- For it i not the intent of any particu- 
lar Law of a Land or Nation, ts deftroy the general 
#niverſal Law of Nature 3 and therefore ſuch a' con- 
ſtruftion cannot be but contraryto the zntent of the L,aw- 
makers. 

The word $imwl is not a word copulative, when 
it is joyned with the word Et. Trin. 24+ Car: B. r. 
But Simul cum are words copulative. 

Where there 1s a Latine word in a Declaration, 
which is falſely Engliſhed, the Engliſh word ſhall be 
adjudged void, and the Latine word ſhall ſtand. Paſc. 
24» Car.B. r. Q- Tamen. * For the party that doth 
interpret it, knows beſt what he meant by it, and ll 
words are but te expreſs the mind of him that peaks 
them. 

Where ſenſcleſs words which fignihe nothing are 
uſcd in a Declaration to exprets things, they ſhall be 
accounted void and idle, and ſhall not hart the De- 

 claration, if it be good without them 3 for no da- 
mages ſhall be intended to be given by a Jury for 
thole things which were intended to be expreſſed by 
thoſe ſenſeleſs words, and are not exprefled, by rea- 

* ſon of the ſenſeleſneſs of them. Pauſe. 24+ Car« B. r. 

The word videlicet is ulcd to explain the toregoing 

words in the Deed, or other writing where it is uſed; 
and it the words which the videlicet doth uſher in, 

'be contrary to the preceding words, they are void. 

\Paſc. 24- Car. B. r. ' For then they ceaſe to be an inter- 

'preter , and become dejtruftive, contrary to their ng+ 
ture. 
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_ .- One may upon a conſideration diſſolve by Paroll, 
an abſolute contra&. Paſc. 24. Care B, r» Viz. made 
by Parell. IRS . 
One may give authority by Paroll unto another to 
 kake Livery and Scifin' tor him. Mich. 1650. B. $. 
For be is but an inſtrument or Cone Alte to derive the 
_poſſeſton of the Land:to angtber.: and it is all one as if 
be took the Livery and Seifin himſelf. 
Words ambiguous ought to receive ſach a con- 
Aiructiop: as may make them: ſtand, with Law and 
Equity. Mich. 1650«,B. $, And not to be wreſted ta 
do wrong.  pSage | 
A mark made in, the manner following, vis. A 
whichis to ſhew where a clauſe or word lctt out and 
interlined in writing ſhould come in, 1scalled a. tra 
By Rolle Chict Juſtice. It ſeems to be derived from 
the Latine word zrabere. to draw, becauſe by it the | 
. words left out are, ſignitied to be there where it is 
paced to be drawn into the writing. 1650+ B. $. 
Ir may be alſo called a dirc& from the Latine word 
dirigcres 2 


W, wtneſs. 


In the Caſe of Foxes againſt Price. Trine 1657, 

It was faid by Glyn Chict Juſtice, that although one 
be Bail to an Action, yet he may be a witnels upou Þ 
the Tryal ot that Action. &@, Tamen. For it {cums 
he may be concerned in the Tryal. 

A Witnels-who by reaſon of ſickneſs, extreme age, 
or other caulc cannot come to a Tryal, may by order 

ot Court be cxamincd in the Conntry, by a Commit 

fion out ot the Chaxceyy, or before any Judge ot the 
_ Court wnere tne cauſe depends, and the tcltimony (0 
b taken, thail be allowcd- to be given in evidence at 
1g 


the Tryal. Mich. 22. Car. B. rv. This is admitte!l, tbat 
Tryals may not be bindred for lack, of Witneſſes. 

If a Witneſs be ſerved with the Procels of this 
Court to give his teſtimony at a T ryal, and wilt not 
come , the Court may grant an Attatchment againli 
him for his contempt to the Court , and the party 
may have his Action upon the Cale , to. recover, the 


damages he received for want of his:Teſtimony.Mich. 


22. Car.B.r. Q- Whether he may be proceeded &s 


 gainſt both ways, becanſe it #4 but one offence. 


The Teſtimony of one tingle perton, is a ſuthcient 
Teſtimony for the King in a caule wherein he 18 con- 
cerned. Mich. 22. Car. B. r. | To wit, in criminal 
cauſes 5 but Q. Whether it be ſo incivil cauſes. * 

A Witneſs that is to teltifie on the behalt; of the 
King againſt one that is arratgned for Felony, may 
not be {worn againſt the King to give his tefrtimeny, 
but the priſoner may examine him, and defire his tc- 
{timony without giving him his oath. Mich.22- Cars 
B. r. This is admitted in favonr of life. 

If divers perſons be made partics to a Suit, and 


{ome of them arecither tound not guilty , or clſe-the 


Plaintiff wHl. give no cvidence'againtt thenr, they 
may be allowed to be examined as Witneſſes in the 
caule whereunto they were made parties. Mich. 22+ 
Car. B.r. For mw tt appears, they are not concerned 
in the Suit,but are as ttrangers and indifferent perſons, 
and that the Plaintiff bad no jus cauſe of Aion againſt 


them, but it may be, made then parties to takg away 


their teſtimony. 

He that will make uſe of Witnefles at a Tryal,mult 
oct them thither at his own peril, and he thall not 
delay the other party for lack of his Witneltcs. P.z{ce 
23+ Car. B. r. For be bath bs remedy 4g.414 os Wit- 


Nan 4 neſfes, 


te decomplitd Anornry. <6 


\ 
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meſſer, if be ſuffer in his Tryal by reaſon of their abſence, . 
by bringing an Aion of the Ca 


_ publiſhed, it is ſufficient proof, though their hands be. 


credit and repute. 


iſe againſt them for-not 
appear: 


One that hath but a ſmall Legacy given unto him 
by a Will, may be allowed as a Witneſs to prove that 
Will ; but he that hath Lands given unto him by a 
WY], may not be allowed for a Witneſs to prove that } 
Will, Paſe. 23, Car. B- r. For that were to ſuffer 
one to ſwear his own title, but in the former Caſe the | 
Law will not intend that any one will forſwear bimſelf 
for a ſmall matter.” k 
It is not requiſite for Witneſſes to a Will, to ſet 
their hands unto it. Paſc. 23. Car. B. r. Nor for 
Witneſſes to a Deed to do it) but it i very prudential to } 
av 3t, the better to keep things in memory. For if they - 
depoſe Yhat they ſaw the Deed executed, of the Will 


not ſubſcribed. | 
A man may be a credible Witneſs that 15 one of Þ 
good fame and credit, and yet by Rules of the Law, 
he may not be a Witneſs in the Cauſe, wherein he is 
produced to give his teſtimony. Paſc, 23+ Car. B« r+ | 
For he may be for ſome by refpe not indifferent in that 
particular cauſe, though otherwiſe accounted of good 


One that is made Executor of a Will, is not to be Þ 
allowed as a Witneſs to prove that Will. Paſe. 23 'Þ 
Car. B. r. For bis own intereſt may be. concernea in | 
the proof of the Will, in reſpe@ of the ſurpluſage of the Þ 
Teſtators eſtate which the Law caſts upon him after the 
Debts and Legacies of the Teſtators be paid, if there be 
any ſuch ſurpluſage. 

It the Councel on both ſides at a Tryal capnot 
#grce what tcſtimony a Witneſs examined in the" 
z= Cauſe * 
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Cauſe did give, the Court will examine him again. 
Paſe. 23- Care B. r. That all things given in evidence 


may be left clear and without diſpute unto the Fury 
t0 conſider of: 

Inhabitants within a Corporation , if they be not 
free of the Corporation, may be admitted as Witneſ- 
ſes for the Corporation, at a Tryal which concerns 
the Corporation. Paſc. 25. Car. B. r. For their ins 
tereſt 1s no way concerned, and favour is not a good ex- 
ception againſt a Witneſs, al#hongh it be againſt # Ju- 
ror, becauſe the teſtimony of a Witneſs is left to the Fu- 
ry to credit or not to credit us they ſhall find cauſe, and 
ſo it is not binding to the Farys, but the Furies Verdif, 
be it true or falſe, is binding to the party, and therefore 
there is greater caution to be uſed, that they may be in- 
different, and not partial. 

A Witneſs may not be compelled to anſwer upon 
a voir dire touching a Treſpaſs done, for the doing 


| whereof he may himſelf be liable to an Action. Mich. 


23+ Car. B.r. For nemo tenetur prodere -ſeipſum 3 for 
3t 1s againſt the very Law of Nature, and therefore it 
ſeems the tendring of the Oath ex ofhicio is not warrant- 
able, mbich Oath is prohibited by Stat. 17. Care to be 
adminiſtred. | 
One that is of Councel in the Cauſe on one ſide 


| may becxamined as a Witneſs in it on the other fide, 


if he be {crved with Proceſs to give his teſtimony 
therein, but otherwiſe he may retuſe to be examin- 
ed. Mich. 23. Car. B, r. For in the former caſe he is 


 enjoyned by Law to do it , which is to be preferred be. 


fure bis Clyent, but otherwiſe it is a voluntary aft, and 
it is not civil for him to dy it, nor is be to be preſſed un- 
t0 it» : 

The Examinations of Witneſſes which were ta- 
key 
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ken #1 perpetivam rez memoriam,ought not to be made 
uſe of at a Tryal, until the Witneſles ſo examined he WF. 
dead- Hill. 23s Car. B. y. Paſc. 24. Car. B. rs I 9.Ap. '4 | 
For they were only examined for their teſtimonies to be Þ 
preſerved, and tobe made uſe of only in cafe they ſhould 
dye before the Tryal. 

One that 15 any ways coneerned in the ſame Title 
of the Land in.queſtion, may not be allowed as a 
Witneſs in the cauſe, although he be no ways .then a 
party to the Suit. Paſc. 24- Car. B..r. For his teſti- 
many tends to the corroboration of his own Title, and 
#berefore ſhall uot be preſumed to be indifferent. 

Qne that claims any benetrt by a Dzed, may not be 
allpwed asa Witnels ro prove the Dzed. Mich.1 649. 
Bure Turegard of bis intereſt. : 

One that 1s to be a Witneſs at a Tryal, ought not 
to be examined before the Tryal, but by conſent of 
both parties. Hill. 1649. B.S. And in ſu:h caſes 
where be cannot conveniently be þ1d at the Tryal. 

The Court will upon a motion grant a Habeas 
Corpus tohavea priſoner in priſon upon an Executi- 
-on in the Mareſchal See, to be at a Tryal to be exa- 
mined as a Witnels, if the Tryal be in London 3 but 
he that obtains the Hibeas Corpus mult carry him thi- 
ther, and bring him baek at his own charge and pe- 
ril, that he make no eſcape. Trin. 1650. B. S. 29. 
'Fun. Q. Tamen, Whether it onzht to be ane 
where the priſoner is in Execution, in which eaſe the 
priſoner ought to be in arct4 cultodia at the Suit of the 
party- | | 
Ira WitneGbe lick, (o that he cannot be at a try- 
al, and it is {o proved by Afﬀhdavit, and that Witneſs 
hath b-eh tormerly examined upon Intergatories N 
tc Chanzery in that mitter upon wilich he is. to be 
examined 
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examined upon at-the Tryal, the intergatory may be 
- admitted to be read in evidence to the Jury at” thie 

'Tryal.' 1652. $. That the party may #ot have 

canſe to complain that he wanted his evidence. © 

Oue that hath been burnt in the hand tor a Felony 

committed by him, and be pardoned for the Felony, 
may be admitted as a Witneſs in a cauſe. By Rolle 
Chict Juſtice, 1652+ B. $. For by the pardon bis of- 
fence js pardoned, and be is made reEtus in cuna'3 for 
the pardon doth pardon as well the offence it ſelf as. the 
guilt of it- 
. JatheCaſe of one Wll:amsand Pyes. Paſe. 1656+ 
-B- $., Upona motion. 1t was ſaid by Glyz' Chief ju- 
(tice, that oue whom the Plaintiff makes a Defendant 
in the Suit, on purpole' to take away: his teſtimony, 
nay be examined asa Witneſs in that caule de -bexe 
-eſſe's and it the Plaintiff do prove no caule of Aﬀion 
againſt him, his teſ#mony is to be allowed tor good 
evidence in the cauſc. 

Upon evidenee giycnat a Tryalat the Bar between 
IWarren a common. Carrier and' the . Hundred of 
Broad-water, upon the Statute of Wincheſter, of Huc 
and Crys, it was fajd by Glys Chict Jultice , that a 

. Carricr who 1s robbed, may be examincd as a Wit- 
neſs at a Tryal touching that robbery, to prove the 
robbery, and what he was robbed- of, otherwiſe the 
truth cannot be known. Eut he faid, that this is 
the only caſe where. one may be admitted to give his 

. teltimony asa Witncls in a matter which: concerns 
hint z and in thiscale the Carrier was cxamined 

accordingly. Nota.' Mich. 1656. B. $. 

In thc Cale of Meridith aygaintt che Hundrcd of 
Wariington in Surrey. Paſc. 1657, It was faid by 
- 6/yx Chict Jultice, that a Pariſhioner 15 not a compe- 
tone 


a bo % 
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tent Witneſs to prove the Bounds of a Pariſh where 
heisan Inhabitanc, although he pay neither Scot nor 
- Lot, but receives Alms of the Pariſh, becauſe he is 1 
ſubje&t to watch and ward, and fo is concerned 
ſomething, though not ſo much as others of greater 
_ abllitics. | 
Il. 


A Codicil may. be added by Paro!l unto a Will in 
writing, and this Paroll Codiczl ſhall be put in wri- 
ting, and affixed to the Will, as a Codicz :- This may 

85 well be done as a Will in writing may be revoked 
Pp by Paroll, as it may well be. HI. 22. Cars Be re | 
. Paſe. 23- Car. B- . And thisCodicil 3s a Will in 
writing ſufficient to bequeath Lands according to the 
Statute of Wills. 

A Will which doth only concern the bequeathing 
of Lands, &c. ought to be proved in the Chancery 
but if it bea mixt Will, and- doth concern Lands, 
Goods, and Chattels alſo, it may be proved in the ſpi- 
ritual Court. Hill. 22. Car. B-y. QP bether the 
pratlice be ſo now. /=* li Ganr:166, 0 of Gawd 5" 

The probate of a Will per teſtes is no corroboration * 
of the Will. Hill. 22. Car- B. r. - Although the com- © 
mon opinion is otherwiſe 1 for if it come in queſtion at W 
the Law, whether a Will or no Will, it is no evidence 
0a Fury to prove it a Will, becauſe it was proved per 

_ teſtes 3 but the Will reſts as much upon proof as if it had 
been proved in common form, for the Law takes uo n0- 
tice of Witneſſes examined iu the ſpiritual Court« 

A Will in writing is a good Will to convey Lands, 
although the Will be not ſealed. Paſe. 23. Car. B. r- 
For the Statute of 32 H- 8. that enables to convey 
Lanas by Will, fpeaks nothing of ſealing, but only of 


writig 


8.8 the Accompliſlud Attorney. +5 73 : 
Y writing ſuch Wills, and the Will declares the mind of 
the Teſtator, as well by the writing, as if is were 

| 9 


E— Tf the Teſtator make his Will by Paroll, and do 
FT - Live dire@ion to put his words in writing, whichis 
+ "done in his lite time accordingly 3 this is a good 
3 Will to convey Lands, although he do not afterward 
- declare that writing to be his Will during his lite 3 
but if his words were not put in writing till after his 
- death, it is not a good Will within the Statute to 
convey Lands. Paſc. 24. Care B» For it was not bis 
Will in writing, during, his life, as it muſt be to convey 
Þ Lands. But in the former Caſe it was becanſe the 
' words were written in his fe time- 
+ If the Teſiator do make his Will by Paroll, which 
| isafterwards put by another in writing by his dire- 
F Sion, and there is more exprefſed in the writing, 
E then the Teftator did expreſs by Paroll, yet the Will 
© in writing is good, as to ſo much of it as can be pro- 
| ved was expreſſed by Paroll. Paſc. 24. Car- B. r. 
For ſo much of it was the Teſtators Will, and what is 
| expreſſed more, ſhall be only void, and ſhall not vitiate 
the reſt. ; 
It a Will be made by Paroll, and it is afterwards . 
E pat in writing, and the writing is cmbezcled, loſt, or 
I deſtroyed 3 yet is not the Will thereby deſtroyed, if 
It can be proved by Witneſles. Paſe. 24+ B. r» For 
the Paper is not the mind or will of the Teftator, but 
only a Declaration and Manifeftation what bis mind 
and will was, and if that can be made appear any 
other ways, it ſufficeth to prove he made ſuch a Till. 
A Will by which Lands are conveyed, ought not 
to be Kept 1n the Prerogative Office, tor it doth pro- 
perly belong to the Legatce of the Lands to ſupport 
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his Title at'the Common Laiy by, if he bee 
for. the Lands, and is part of his evidence, andt ws 
fore it is reaſon he ſhould have the tiody mY. 
Mich. I 649+ But they m. 2 take 4 Copy of at, 14 
ter #t ito their Leiger Book, as they uſe to Gve "1 2 | 

The Teſtator may, it he be at thartitnie of [une me 
morye, delire another perſon to ſer hishand and {6 
to his Will tor him 3 and it he do- it, the Will: TEA 
good Will, though the Teſtator dig- it not himl 
Paſc. 1650. Miii 5. For it would have. bect 800: X 
though no band aitd ſeal had at all heen' ſet to it- a ; 

It vie make. his Will in his ficknels by the ove 
opportunity of his. wife," to: the intent he may be”; ag” 
quiet, and not vexcd and troubled by her 3 luch"a7 
Will ſhall be adjudged to be made by conſtraint, * 
3 not a good Will. By Rolle Chief: Jaftice, in" 

ate of one Hacher and Newborxe trycd at the Ba 

dich. 1654+ B. r- Q-_ Tamien. Foy Voluntas ng $4 
\Orctt cog, and it differs from the Caſes of mareey fa 
Yeed by Menace-ar: Dureſs, 4s me ſeems. 
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